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Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 4951 · 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on 
Thursday the 9th day of October,_ 1958. 
WILLIAM D. RY AN, ET AL., 
against 
Appellants, 
F. A. DAVIS, STATE HIGHWAY COMMISSIONER, 
Appellee. 
From the Circuit Court of Arlington County 
Upon the petition of William D. Ryan and Anna T. Ryan 
an appeal is awarded them froin a decree entered by the 
Circuit Court of Arlington County on the 19th da.y of Feb-
ruary, 1958, in a certain proceeding then therein depending 
wherein James A. Anderson, State Highway Commissioner 
was plaintiff and the petitioners we·re defendants; upon the 
petitioners, or some one for them, entering into bond with 
sufficient security before the clerk of the said Circuit Court 
in the penalty of one thousand dollars, with condition as the 
law directs. 
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CONSENT DECREE. 
THIS CAUSE came on to be heard by agreement of the 
parties, by counsel; all parties having waived the necessity 
of filing a formal petition, answer or other pleading herein; 
and 
IT APPEARING TO THE COURT, as evidenced by the 
endorsements of counsel appended to this decree, that the 
plaintiff has, for the purpose of the construction, re-con-
struction, alteration, maintenance and repair of a section of 
road imbraced in the public highways of the State, Route 
1.20 and Route 211, in Arlington County, Virginia, occupied 
and taken possession of certain lands belonging to· defendants 
in said County, more particularly described as follows: 
Being as ·shown on plans approved December 19; 1949 aucl 
lying on the No-rthwest. (right) side of the construction 
centerline and adjacent to the existing North right of way line 
of present Route 211 from the West right of "~ay line of 
North Albemarle Street opposite approximate Station 
153+67 to the lands of Nellie V. Boyd opposite approximate 
Station 155+38 including connection with North Albemarle 
Street and containing 0.073 acre, more or less, · 1and ; to-
gether with the right and easement to use the additional areas 
shown as being required for the proper execution and main-
tenance of the work, also together with the right and ease-
ment to use such additional areas as may be necessary for the 
proper· construction and maintenance of drainage facilities 
as indicated on plans; and 
IT FURTHER APPEARING TO THE COURT that, 
pursuant.Jo Title 33 of the Code of Virginia, as amended, 
the plaintiff has filed with the Clerk of this Court a certificate 
of deposit No. A-860, which has been admitted to record 
among the land recO'rds of the said County, which certifies 
·. that the sum of $15,330.00 is estimated by the ·plain-
page 2 ~ tiff to be the fair value of the land; or interest there-
. in, and damages to the remaining lands owned by 
the defendants, taken or affected by the plaintiff in the 
-aforesaid project ; · and · 
IT FURTHER APPEARING TO THE COURT that the 
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petitioners deny that the abovementioned sum of $15,330.00 
is adequate compensation for the land taken by the plaintiff, 
and damages to the residue of their property, and that no 
agreement or settlement has been reached between the parties 
hereto as to the value of the land ta.ken and the extent of 
damage to the said residue ; and 
IT FURTHER APPEARING TO THE COURT that the 
defendants are entitled to 90% of the sum represented by 
the aforesaid Certificate, and that acceptance of such sum 
shall not amount to a settlement, compromise or limitation 
upon any claim which they may have for the value of their 
property taken by the plaintiff or the damages, if any, to the 
residue of their property; and 
IT FURTHER APPEARING TO THE COUltT, as evi-
denced by the endorsements of counsel to the draft of this 
Decree, that the plaintiff has ca.used the aforesaid Certifi-
cate of Deposit to be recorded in lieu of a certificate formerly 
filed with the Clerk of this Court, at the request of de-
fendants, in order to enable defendants to withdraw 90% 
of the amount thereof pursuant to the provisions of Title 
33, Code of Virginia, as amended, and that the defendants, 
in consideration thereof, have stipulated and agreed, and do 
hereby stipulate and agree. to waive and release .any claim 
which they, or any person claiming under them might have 
by reason of the withdrawal of the former certificate, the 
filing of the said Certificate No. A-860, or any alleged entry 
upon or use of the proper:ty' 'above described by the plaintiff 
or his agents, and further stipulate and agree forever to 
defend and save the plaintiff harmless from any such claim, 
except that such stipulation and agreement shall not be 
construed to affect the rights of defendants to compensation 
for the land taken by plaintiff and dama,ges, if any, to the 
residue of the land of the defendants, which may be hereafter 
asserted in a condemnation proceeding; whereupon it is, 
page 3 ~ ADJUDGED, ORDERED AND DECREED that 
fee simple title in and to the land described in the 
aforesaid Certificate of Deposit No. A-860, be, and the same 
hereby is, declared. to have been vested in the Commonwealth 
ot Virginia from the time of recordation of the said Certifi-
cate, among the land records of Arlington County, Virginia; 
and it is furthe·r 
ADJUDGED, ORDERED AND DECREED that plaintiff 
shall pay unto the Clerk of this Court 90% of the sum of 
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$15,330.00 as represented by said Certificate, or to-wit: the 
sum of $13,797.00. 
AND THIS CAUSE IS CONTINUED. 
Entered 7/16/57. 
WALTER T. McCARTHY, Judge . 
• • • • • 
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CONSENT DECREE. 
THIS CAUSE came on again to be heard by agreement of 
the parties, and by counsel ; and 
IT APPEARING TO THE COURT that the plaintiff has 
been ordered to pay and deposit unto the Clerk of this 
Court 90% of the sum of $15,330.00, or to-wit: the sum of 
$13,797.00 for fee simple title in certain land described in 
a Certificate of Deposit No. A-860 heretofore filed in the 
above styled cause; and 
IT APPEARING TO THE COURT that the aforesaid land 
formerly owned by the defendants is held subject to a first 
deed of trust in favor of the First Federal Savings and 
Loan Association of Arlington, 2050 Wilson Boulevard, Ar-
lington 1, Virginia; and that Allen C. Adams and W. Morrell 
Stone are nominated as trustees pursuant to the beforesaid 
first deed of trust ; and 
IT FURTHER APPEARING TO THE COURT that the 
beforesaid trustees have voluntarily appeared in this cause 
and approve the action taken by this o-rder as evidenced by 
their endorsements appearing below; whereupon, it is 
ADJUDGED, ORDERED and DECREED that upon re-
ceipt of the sum of Thirteen Thousand Seven Hundred and 
Ninety-seven Dollars ($13,797.00) from the Plaintiff, James 
A. Anderson, the Clerk is hereby forthwith directed to pay 
the defendants, William D. Ryan and Anna T. Ryan, the sum 
of Nine Thousand One Hundred and Ninety-eight Dollars 
($9,198.00) when presented with a written receipt by the 
said defendants for the same, which shall be filed 
page 5 ~ among the the papers in this cause; it is further 
ADJUDGED, ORDERED and DECREED that the bal-
ance of said sum totaling Four Thousand Five Hundred 
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Ninety-nine Dollars ($4,599.00) shall be applied to the bal-
ance due on the beforesaid first deed of trust held by First 
Federal Savings and Loan Association of Arlington, and the 
Clerk is hereby directed to pay forthwith said sum to Allen 
C. Adams and W. Morrell Stone, as trustees when presented 
with a written receipt by the said trustees for the same, 
which shall be filed among the papers in this cause; and it is 
finally 
ADJUDGED, ORDmRED and DECREED that the Clerk 
of this Court ds hereby directed upon making the aforesaid 
payments, to record and make entry of such payment in the 
Chancery Order Book and Page wherein this Decree is 
spread and recorded as authority for same, and upon the 
margin of the approp-riate page in the Deed Book wherein 
said Cerit:ficate of Deposit, No. A-860 is spread of record. 
AND THIS CAUSE IS CONTINUED. 
Entered July 19, 1957. 
• 




EMERY N. HOSMER 
Circuit Judge. 
• • • 
• • • 
RECEIPT FOR DEPOSIT. 
The defendants, ·wmiam D. Ryan and Anna T. Ryan, in 
the above styed cause, do hereby acknowledge receipt of the 
sum of Nine Thousand One Hundred and Ninety-eight Dol-
lars ($9,198.00) paid in hand by the Clerk of the Circuit 
Court for Arlington County pursuant to an order and decree 
of this Court heretofre entered on July 19, 1957. 
Filed Aug. 1, 1957. 
WILLIAM D. RYAN 
ANNAT.RYAN 
H. BRUCE GREEN, Clerk 
Circuit Court, Arlington County, 
Va. 
· By V. LONG, Deputy Clerk. 
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August 6, 1957. 
Mr. H. Bruce Green, Clerk 
Circuit Court of Arlington County 
Arlington, Virginia 
Dear Mr. Green : 
Receipt is acknowledged by the undersigned, W. M. Stone 
and Allen C. Adams, Trustees, and First Federal Savings and 
Loan Association of Arlington of your check in the sum of 
$4,599.00. We acknowledge that this money is being paid to 
us under a Consent Decree, in Chancery number 9397, in 
which James A. Anderson, State Highway Commissioner, is 
the Plaintiff and "William D. Ryan and Anna T. Ryan are the 
defendants. 
The proceeds of the above mentrioned check will be ap-
plied as a. credit on a note of the aforesaid William D. Ryan 
and Anna. T. Ryan, which was originally in the principal sum 
of $28,000.00 and secured by a deed of trust recorded in 
Deed Book 1258, at page 499, on July 25th, 1956, among the 
Land Records of Arlington County, Virginia. 
Attest: 
Very truly yours, 
,v. M. STONE 
ALLEN C. ADAMS 
FIRST FEDERAL SAVINGS AND 
LOAN ASSOCIATION OF ARLING-
TON 
By ALLEN C. ADAMS, President 
JOHN P. BAESTER, Secr9tary 
Filed Aug. 6, 1957. 
• 
H. BRUCE GREEN, Clerk 
Circuit Court, Arlington County, 
Va. 
By V. LONG, Deputy Clerk . 
• • • • 
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Filed Nov. 7, 1957. 
• • • • 
H. BRUCE GREEN, Clerk 
Circuit Court, Arlington County, VL . 
By V. LONG, Deputy Cler~.,-
PETITION OF DEFENDANTS WILLIAM D. RYAN AND 
. ANNA T. RYAN TO COMPEL CONDEMNATION. 
To the Honorable Judges of the above styled court: 
Come now the defendants, ·wmiam D. Ryan and Anna T. 
Ryan, humbly petitioning this Honorable Court for an order 
compelling the Plaintiff, James A. Anderson, State Highway 
Commissioner, to condemn certain portions of real estate 
heretofore mentioned in this cause and -to render adequate 
compensation and damages the ref or; 
·wHE'REUPON, your defendants, William D. Ryan and 
Anna T. Ryan, show unto the Honorable Court the follow-
ing: 
FIRST: This petition is filed pursuant to Title 33, Sec-
tion ,75 of the Code of Virginia, as amended, whii.ch provides 
that the condenmees may file this petition one year after 
entry or 60 days after completion of project number 2400-07; 
SECOND: Your defendants, ,vmiam D. Ryan and Anna 
T. Ryan, aver that they are owners of certain lands in Ar1ing-
ton County, Virginia, known as Lee Heights, Section III, 
North Arlington, Lots 317, 318, 319 more particularly 
described in a consent decree heretofore filed in this cause on 
July 16, 1957, which is hereby incorporated herein and made 
part hereof. 
THIRD: The aforesaid decree of July 16, 1957, vests fee 
simple title in the Commonwealth of Vfrginia of the portion 
of the designated land described· in a Certificate of Deposit 
. number A-860 as recorded among the land records of Arling-
ton County, Virginia; 
. page 9 r FOURTH: The plaintiff has paid to each de-
fendant in this cause, and each defendant in this 
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cause has acknowledged receiving a. sum of money; the total 
of the sums paid and thus acknowledged by the defendants 
in this cause aggregates $13,797.00, which represents 90% 
of the sum of money deposited with the Clerk pursuant to a 
consent decree entered in this cause on July 19, 1957; that 
of this $13,797.00, $9,198.00 has been received by William D. 
Ryan and Anna T. Ryan, your defendants, and the remaining 
$4,599.00 has been paid to Allen C. Adams and W. Morrell 
Stone, as trustees unde·r a first deed of trust held by the 
First Federal Savings and Loan Association of Arlington; 
said trustees Allen C. Adams and W. Morrell Stone have 
voluntarily appeared and are party defendants in this cause; 
the land formerly owned by your defendants William D. 
Ryan and Anna T. R.ya.n is held subject to a first deed of 
trust in favor of the First Federal Savings and Loan Asso-
ciation of Arlington, 2050 ,,r.nson Boulevard, Arlington 1, 
Virginia: 
FIFTH: Bv accepting the sum of $9,198.00, your def end-
ant, William D. Ryan and Anna T. Ryan, have previously 
denied and do now hereby deny that the total sum of $15,-
330.00 deposited w.ith t]ie Clerk as abovementioned is ade-
quate compensation for the land taken by plaintiff and 
damages to the residue of their property; and no settlement 
has been reached between the parties hereto as to the actual 
fair market value of the land taken and the extent of damage 
to the residue; 
SIXTH: (a.) The actual land taken from defendants 
amounts to 2129.45 square feet on Lot 318 and 1050.43 square 
feet on Lot 319, aggregating 3179.88 square feet of land 
taken at a value of $4.00 per square foot, wherefore the 
value of the land taken is $12,719.52; 
(b.) The actual land appropriated for easement purposes 
is 1,935 square feet for sloping along Lee Highway, 395 
square feet for sloping- along Albemarle Street and 750 
square feet for installation of sewer drains and pipes on the 
residue, aggregating 2,080 scrnare feet at a value of $4.00 
per square foot, wherefore the value of land appropriated 
for easement purposes is ~8,320.00; 
page 10 ~ SEVENTH: Your defendants have suffered 
dama.g-e to the residue and other property not 
taken as a result of the aforesaid condemnation as fol1ows: 
I Deprec.ia tion of value of borne 
II Depreciation of restaurant building 
$8,910.00 
4,390.00 
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III Depreciation of improvements added since 
1953 to restaurant building 3,500.00 
IV Destruction of parking lot and improvements 4,000.00 
V Elevation of level of property to new road 
level 10,500.00 
VI Demolition of existing buildings 1,000.00 
VII Destruction of assets of restaurant business 9,455.00 
Total $41,755.00 
This amount represents the cost of restoring the residue of 
land not taken as a result of increasing and raising the grade 
of the adjacent Lee Highway and Albemarle Street causing 
deprivation of access to the residue of land not taken; all 
proximately and directly caused by the condemnation effected 
herein by the plaintiff. 
WHEREFORE, the premises considered, your defendants 
William D. Ryan and Anna T. R.yan respectfully pray as 
follows: 
(a.) that the plaintiff and each trustee herein be required 
to file their reply within 5 days after receipt of this petition, 
pursuant to Title 33, Section 75 of the Code of Virginia, as 
amended; 
(b.) that an order be entered appointing and summoning 
at least 5 and no more than 7 freeholders to fix the value 
of the land taken and to assess any damages caused by the 
taking to the residue, pursuant to Title 33, Section 63 of the 
Code of Virginia, as amended; 
(c.) that your defendants 1Villiam D. Ryan and Anna T. 
Ryan be awarded the sum of $21,039.52 as compensation for 
land taken and the sum of $41,755.00 as damages to the 
residue of therir land ; 
( d.) t11at your defendants William D. Ryan and Anna T. 
Ryan be awarded such costs and expenses of this suit as 
allowed by law including a reasonable counsel fee and fees 
for expert witnesses ; and finally such other and 
page 11 ~ further relief as this court of Equity shall deem 
meet, just and proper; 
And as in duty bound each of your defendants, W,illiam D. 
Ryan and Anna T. Ryan will ever pray, etc. 
"'WILLIAM D. RYAN 
ANNA T. RYAN, Defendants 
By ED"\V ARD J. SKEENS 
Of Counsel. 
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CONSENT DECREE. 
THIS CAUSE came on again to be heard by agreement 
of counsel; and · 
IT APPEA:RING to the Court, as evidenced by the en-
dorsements of counsel and the trustees to· this Decree, that 
the defendants, William D. Ryan and Anna T. Ryan, have 
duly petitioned this Court for an order to compel the plain-
tiff to condemn certain lands heretofore mentioned in this 
cause; that the plaintiff does not oppose the entry of this 
decree compelling condemnation; whereupon, it is 
ADJUDGED, ORDERED AND DECREED that the pe-
tition of defendants William D. Ryan and Anna T. Ryan 
to compel condemnation be, and the same is, hereby granted; 
and it is further 
ADJUDGED, ORDERED AND DECREED that the plain-
tiff, James A. Anderson, State Highway Commissioner, is 
hereby granted leave until and including November 22, 1957, 
to institute preoceed·ings for condemnation of the land de-
scribed in the Certificate of Deposit No. A. 860 heretofore 
filed in this cause ; and 
THIS CAUSE IS CONTINUED. 
Entered this 12th day of November, 1957. 
• • 
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Filed Nov. 25, 1957. 
EMER,Y N. HOSMER 
Circuit Judge . 
• • • 
• • • 
H. BRUCE. GREEN, Clerk 
Circuit Court Arlington County, 
Va. 
By V. LONG, Deputy Clerk. 
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REPLY AND PETITION FOR CONDEMNATION. 
Now ~omes the plaintiff, by counsel, and files this his reply 
to the petition of the defendants to compel condemnation, 
respectfully stating and alleging as follows: 
1. Plaintiff admits the allegations contained in para-
graphs numbered first through fifth, inclusive, of the said 
petition, except that plaintiff affirmatively alleges that the 
sum of $15,330.00, heretofore deposited with the Clerk of 
this Court by the plaintiff, is fair and adequate compensa-
tion for the land taken by the plaintiff and any and all dam-
ages to the residue of the property of the defendants. 
2. Pla..intiff denies the allegations contained in paragraphs 
numbered sixth and seventh of the said petition, and parti-
cularly states and alleges that the items of damage itemized 
by the defendants in the seventh paragraph of their said 
petition are not compensable in this proceeding, and do not 
lie in damages. 
PETITION FOR CONDEMNATION. 
Now comes the plaintiff, by counsel, and herewith presents 
his Petition for Condemnation in accordance with Code of 
Virginia 1950, Title 33, respectfully stating and alleging as 
follows: 
1. Your petitioner, James A. Anderson, State Highway 
Commissioner of the Commonwealth of Virginia, respect-
fully represents unto this Honorable Court that it was 
necessary for the construction, reconstruction, alteratfon, 
maintenance and repair of portions of highways embraced in 
the State of Virginia Highway system, known as Route 120, 
to acquire !in fee simple a certain parcel of real property, 
the record title to which was vested in the defendants 
William D. Ryan and Anna T. Ryan, also known as Ann T. 
Ryan, also known as Anna Rosalie Ryan, his wife, co-
tenants, the title to which has become duly vested 
page 14 ~ in the Commonwealth of Virginia by the recorda-
tion of Certificate No. ·AS60 among the land 
records of Arlington County, Virginia, on July 16, 1957, 
appearing of record in Deed Book 1298 at page 142 among the 
said land records. The parcel of land so acquired is more 
partacularly known and described as: 
Being as shown on plans approved December 19, 1949, and 
lying on the Northwest (right) side of the construction cen-
12 Supreme Court of Appeals of Virginia 
terline and adjacent to the existing North right of way line 
of present Route 211 from the West right of way line of 
North Albemarle Street opposite approximate Station 
153+67 to the lands of Nellie V. Boyd opposite approximate 
Station 155+38 including connection with North Albemarle 
Street and containing 0.073 acre, more or less, land; to-
gether with the right and easement to use the additional 
areas shown as being required for the proper execution and 
maintenance of the work, also together with the right and 
easement to use such additional areas as may be necessary 
for the proper construction and maintenance of drainage 
facilities as indicated on plans ; 
said parcel of real property being shown upon plat attached 
hereto and asked to be read as a part hereof, designated Sheet 
No. 15 r /w, Project No. 2400-07, Route 120, said sheet being 
attached as petitioner's Exhibit A. The portion of said 
property taken in fee simple is outlined in red upon the said 
sheet and the portion thereof taken as an easement is out-
lined in green thereon. 
2. Your petitioner is advised and alleges on information 
and belief, that no portion of the area sought to be con-
demned in fee simple, is improved by any structure, dwelling 
or building. 
3. Your petitioner further alleges that he has attempted 
to purchase the said property from the owner thereof, but 
has been unable to reach any agreement as to a proper 
amount to be paid therefor. 
4. Your petitioner is advised and therefore alleges on in-
formation and belief, that the condemnation of the land 
herein sought will not result in any damages to adjacent or 
other property of the said owners. 
5. There is attached hereto as petitioner's Exhibit B au-
thority to the undersigned attorney for petitioner to bring 
and conduct these condemnation proceedings. 
6. Your petitioner is advised and alleges upon informa-
tion and belief, that the said owners did, on July 24th, 1956, 
convey a tract of land of which the above described parcel is 
a part, unto Allen C. Adams and W. M. Stone, Trustees, to 
secure a certaiin indebtedness due unto First Fede·ral Savings 
and Loan Association of Arlington, evidenced by deed of 
trust recorded in Deed Book 1258 at page 499, 
page 15 ~ among the land records of Arlington County, Vir-
ginia, by reason whereof the said parties may have 
an interest ,in the land herein sought to be condemned and 
for which reason they are joined as parties defendant. 
WHEREFORE, your petitioner prays unto this Honorable 
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Court, in accordance with the provisions of Chapter 411 of 
the Acts of Assembly of 1942, that commissioners may be 
appointed to ascertain and report what will be a just com-
pensation for the land and estate taken and condemned, as 
above described, and what will be a just and prop_er a.ward 
to the owners for damages, if any, resulting to the property 
of the said owners from the construction and operation :of a 
highway over the lands hereinabove described; that this 
Court will take or direct all necessary inquiries to ascertain 
what persons are entitled to any awa-rds which may be al-
lowed herein, and that your petitioner may have such other, 
further and general relief as the nature of this cause may 
require. 
AND YOUR PETITIONER WILL EVER PRAY, ETC. 
/s/ JAMES A. ANDERSON, ETC. 
By Counsel. 
• • • • • 
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ANs,vER OF DEFENDANTS WILLIAM D. RYAN AND 
ANNA T. RYAN TO PETITION FOR 
CONDEMNATION. 
Now come the defendants, William D. Ryan and Anna T. 
Ryan, by and through their counsel, and replying paragraph 
by paragraph answer the petition of plaintiff, James A. 
Anderson, as follows : 
1. The allegations made in paragraphs one, two, three, 
five, and six are admitted. 
2. The allegation made in paragraph 4 is denied. 
3. All allegations made in defendants' petition to compel 
condemnation are hereby realleged and made a part hereof. 
Filed Nov. 27, 1957. 
EDWARD J. SKEENS 
Attorney for Defendants. 
H. BRUCE GREEN, Clerk 
Circuit Court Arlington County, 
Va. 
By V. LONG, Deputy Clerk. 
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. DECREE APPOINTING COM;l.\HSSIONERS. 
THIS CAUSE came on again to be ·heard upon application 
of counsel for the above named defendants· for appointment 
of at least five and no more than seven freeholders to serve 
as commissioners in the a.hove cause pursuant to Title 33, 
§63, Code of Virginia, as Amended; and it appearing that 
the plaintiff has filed its petition for condemnation, and the 
defendants, ,vmiam D. Ryan and Auna T. Ryan, have duly 
filed their answer thereto, an_d the pleadings are at issue; 
.. WHEREUPON, it is 
ADJUDGED, ORDERED and DECREED that the follow-
ing fr~eholders residing within Arlington County, Virginia, 
are hereby appointed to serve a.s commissioners in this cause 
pursuant to Title 33, Section 63, of the Code of Virginia, 
as amended: 
1. Fred George 
2. Burrell I. Cannon· 
3. E. D. Wilt 
4. David R. Collins . 
5. · Robert Groom 
page 20 ~ And it is further 
ADJUDGED, ORDERED and DEQ;REED that the said 
freeholders, upon a final hearing of. this cause, shall file their 
written report fixing the value and compensation for land 
taken and the consequential damages to the residue, if any; 
and it is further · , · · _.· 
ADJUDGED, ORDERED ·and DECRE-ED that this ca.use 
is hereby placed on the privileged docket pursuant to Titles 
25 and 33 of the Code of Virginia, a.s amended, and this 
matter is hereby set for trial at ten o'clock in the morning 
on February 5th, 1958. 
THIS CAUSE IS CONTINUED. 
Dated this 3th day of December, 1957. 
EMERY N. HOSMER 
Circuit Judge. 
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ORDER. 
This cause came on to be heard this 5th day of February, 
1958, on motion of the State Highway Commissioner; and 
.t 
IT APPEARING .TO THE COURT that this cause ·was 
"instituted in the name of James A. Anderson, as State High-
way Commissioner hut that he has duly retired from said 
office, the vacancy caused by his retirement having been filled 
by the appointment of F. A. Davis, who has duly qualified as 
State Highway Commissioner of Virginia; it is 
AD,JUDGED AND ORiDERE,D that F. A~ Davis be, and he 
hereby is, substituted as State Highway Commissioner, for 
,James A. Anderson, as a party to this cause. 
AND THIS CAUSE IS CONTINUED. 
Ente·red this 5th day of February, 1958. 
vVALTER T. McCARTHY, Judge . 
.. • • • • 
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STIPULATIONS OF PARTIES. 
It is stipulated between the parties hereto: 
1. That the lots of land concerned herein, and their re-
spective areas, are the following: · 
Lot 317 (Albemarle Street) 5000 square feet area; 
Lot 318 ( parking lot) 4973 square feet a-rea; 
Lot 319 (restaurant) 6189.59 square feet area; 
the three lots aggregating an area of 16,162.59 square feet. 
2. That the punctum temporis or- "time of taking" herein 
is the twentieth day of March, 1956. 
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3. That the scale plat prepared by the deceased, Gordon 
B. Willey, Certified Land Surveyor, prepared May 14, 1957, 
as surv-eyed on April 28, 1957 may be introduced into evi-
dence without objection by either party. 
4. That all elevations in the a hove described scale plat 
of Mr. Wmey, described in paragraph 3 hereinabove, and its 
scale of one inch to ten feet, a.re accepted by both parties 
as accurate, except as amended by the dimensions and areas 
in square feet set forth in paragraph 1 hereinabove. 
5. That the three-dimensional scale model based on the 
above described scale plat of Mr. Willey and prepared by 
Rogay Industrial and Commercial Models, Washington, 
D. C., is accepted by both parties as an accurate replica of 
the properties herein, and accurately shows heights, width 
and length of the said properties. 
page 26 r 6. That the easements concerned herein com-
p·rise a slope easement of 1600 square feet and a 
drains easement of 540 square feet, constituting total ease-
ments of 2140 square feet, no more and no less. 
Witness our hands at Arlington, Virginia, this fifth day of 
February, 1958. 
page 28 r 
CHARLES STEVENS RUSSELL, Esquire 
Jesse, Phillips, Klinge and Kendrick 
Attorney for Plaintiff. 
ED"W ARD J. SKEENS, Esquire 
Attorney for Defendants . 
• • • • • 
• • • • • 
REPORT OF COMMISSIONE,RS. 
"\Ve, Burrell E. Cannon, E. D. "\Vilt, Dav.id R. Collins, 
Robert Groom and Fred George, Commissioners duly ap-
pointed and qualified herein, hereby certify that on the .... 
day of ........ , 19 .... , we met together upon the lands of 
"Tilliam D. Ryan and Anna T. Ryan, which are herein being 
condemned by the State Highway Commissioner for his pur-
poses, and described to us in accordance with the legal de-
scription contained in the petition filed herein, and upon a 
v,iew of the land afore said and of the adjacent and other 
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property of the said owners, and upon such evidence as was 
before us, we ascertain that for the part of the land taken in 
fee simple, $8,688.00 will be a just compensation; and that 
the damages to the adjacent and other property of the said 
owners, beyond the peculiar benefits that will accrue to such 
property from the construction and operation of said high-
way are $4,367.00; and that the sum of $2,120.00 will be a 
just compensation for the easements being taken herein. 
GIVEN under our hands this 7th day of February, 1958. 
BURRELL F. CANNON 
E. D. WILT 
DAVID R. COLLINS 
ROBERT L. GROOM 
FRED GEORGE 
• • • • • 
page 32 ~ 
• • • • • 
AFFIDAVIT OF COSTS OF DEFENDANTS. 
EDWARD J. SKEENS, ESQUIRFJ, attorney for defend-
ants herein, being duly sworn upon his oath in accordance 
with law, deposes and says: 
That affiant is and has been atto·rney for the defendants 
. in the above-captioned condemnation proceeding; that in 
connection with the preparation of the defense and the 
presentation of defense evidence and testimony at the trial 
thereof the following costs and expenses have been paid out 
or obligated, to the following-persons as named and for the 
services briefly described; and that, upon information re-
ceived by him from the persons hereinafter named, and from 
the defendants and from others, affiant verily believes that 
the costs and expenses hereinafter set out comprise all the 
costs and expenses of the defendants in the ab.ove captioned 
condemnation proceeding: 
April 14, 1957, Gordon Willey, Survey made of premises, 
$10 paid; April 16, 1957, Roderick Murray, Accounting re-
port on business $10 paid; May 9, 1957, Morris Sitkin, Survey 
of business, $50 paid; May 21, 1957, Gordon ,vmey, Prepara-
tion of plat, $105 paid; June 13, 1957, Thomas J. Haynes 
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(Rogay Industrial and Commercial Models), Construction of 
3-dimensional scale model, $207.57 paid; November 7, 1957, 
Circuit Court of Arlington County, Filing of petition to 
compel condemnation, $.20 paid; January 21, 1958, Circuit 
Court of Arlington County, Issuance of subpoenas, $5.75 
paid; February 10, 1958, vV. P. Parramore, Two days' as-
sistance in preparation and one day's attendance at trial, 
$200; February 10, · 1958, Lyman M. Kelley, Assistance in 
preparation, $200; February 10, 1958, Sidney Johnston, 
Attendance at trial; $10; April 13, 1957, Ed ward J. Skeens, 
Attorney fee, $1,500. 
AND FURTHER AFFIANT SAYS NOT. 
EDWARD J. SKEENS, 
Attorney for Defendants. 
Subscribed and sworn to before me, in the District of 
Columbia, this eleventh day of February, 1958. 
JOSEPH M ............ . 
Seal N ota-ry Public, District of Columbia. 
My Commission Expires Sept. 14, 1962 . 
• • • • • 
page 34 ~ INSTRUCTION NO. A. 
The commissioners are instructed that Title 33, Section 57 
of the Code of Virginia endows the State Highway Com-
missioner with the right and power of what is known in the 
law as "eminent domain.'' By virture of this legal right 
the State Highway Commissioner has the power, in the name 
of the Commonwealth of Virginia, to condemn private lands 
and real property for the purpose of constructing, rebuild-
ing, repair,ing, maintaining, relocating, straightenin~ or 
widening any highway under the control of the Commissioner. 
The Commissioner may exercise his power of condemnation, 
within the mode and procedure provided by law, in every 
case where be is unable to agree with the owner of ·real 
property as to the purchase-price of his land for state high-
way purposes, or as to the amount to be paid the owner in 
respect of consequential damages arising from the taking of 
his property. 
The commissioners are further instructed that in this case 
the State Highway Commissioner has performed all the 
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necessary preliminary steps for acquiring the portion of 
land in question, 2896 square feet along Lee Highway, from 
Mr. and Mrs. Ryan. Title to that portion of land, and in ad-
dition title to certain easements in the land left remaining 
in Mr. and Mrs. Ryan's hands, has been indefeasibly vested 
in the Commonwealth prfor to this trial. The only question 
you are called upon to determine upon the oaths you have 
taken is the just compensation which the Commonwealth 
should pay to Mr. and Mrs. Ryan in respect of the 2896 
square feet of land taken in fee, the easements taken, and 
the consequential damages, if any, to the residue of Mr. and 
Mrs. Ryan's property. 
I further instruct you that since the Commonwealth, and 
fo its behalf the State Highway Commissioner, had the right 
to approp-riate portions of Mr. and Mrs. Ryan's properties 
for highway purposes as has been done, and to widen, raise 
and generally improve Lee Highway and Albe-
page 35 } marle Street as has been done, you are not author-
ized to allow Mr. and Mrs. Ryan compensation on 
any theory of unrightful seizure, or merely because the 2896 
square feet portion of land and the easements involved were 
taken against their will or over their objections. The just 
compensation to be determined and awarded by you shall be 
limited to the fair cash market value of the 2896 square feet 
portion of land. and the ea semen ts taken, as you shall deter-
mine such fair cash market value, together with the amount 
of any consequential damages resulting to the residue of Mr. 
and Mrs. Ryan's land by reason of the taking of the portion 
of land and the easements and the use made of them by the 
State Highway Commissioner. 
W. T. M. 
page 36} INSTRUCTION NO. B. 
The Commissioners are instructed that the Commonwealth 
has taken 1600 square feet of Mr. and Mrs. Ryan's land for 
permanent easements for the purpose of mad.ntaining slopes 
to support the change in grade of the highway and 540 square 
feet for drainage easements. Although legal title to this land 
remains vested in Mr. and Mrs. Ryan, the Commissioner shall 
award them such compensation for the taking of the ease-
ments as they shall find compensates the owners for the loss 
of use of the land burdened by said easements. If you should 
find that the owner's use and enjoyment of the land, when it 
is developed to its highest and best use, would not be at all 
diminished by the easements, then you can award only nomi-
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nal compensation in respect of such easements. If, on the 
other hand, you should find that the easements will deprive 
the owner entirely and permanently of the use and enjoy-
ment of the land upon whfoh they are imposed, then you 
shall award the owner the same compensation as you would 
have awarded if the land burdened with easements had been 
taken in fee simple. If, within these limits, you should find 
that the easements will deprive the owner of a part of the 
use and enjoyment of the land on which they are imposed, 
then you shall award such compensation for the taking of the 
easements as shall compensate the owner for the loss in use 
and enjoyment which you attribute to the taking of the 
easements. 
When you consider the loss of use and enjoyment which the 
owner may sustain on account of easements, you must con-
sider such loss only in relation to the property as it would 
be when developed to the highest and best use -available to it 
under the conditions prevailing at the time of taking. 
vV. T. 1\L 
page 37} INSTRUCTION NO. C. 
The commissioners are instructed that just compensation 
to Mr. and Mrs. Ryan is simply the payment to them of such 
sum of money as will make them whole, so that upon re-
ceiving it they will be no poorer by reason of the taking 
of their property than they would be if the property were 
not taken. 
The term "just compensation'' ,includes the fair cash 
market value of the property and easements taken, plus the 
amount of the consequential damage done to the residue 
of their property not taken, by reason of the taking of their 
property. 
W. T. M. 
page 38} INSTRUCTION NO. D. 
The commissioners are instructed that the right to compen-
sation for land and easements taken by condemnation, and 
for consequent,ial damage as a result of such taking, became 
vested in the owners as of the date of taking of the land and 
easements. This crucial point of time is known in the law 
as the "punctum teniporis." 
The commissioners are accordingly instructed t]1at the 
punctum temporis in this case, and therefore the time at 
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which the right to just compensation accrued to Mr. and Mrs.~ 
Ryan on account of this condemnation, is March 20, 1956 and "~ 
it is with reference to this punctwm temporis, March 20, 1956, 
that the fair ca.sh market value of the land and easements ., 
taken, and furthermore the amount of consequential damages 
to the ·residue property are to be determined. 
vV. T. M. 
page 39 r INSTRUCTION NO. E. 
The commissioners are instructed that '' fair cash market 
value,'' whenever referred to or mentioned in these instruc-
tions, means simply the price in ready cash that a desig-
nated piece of property, at a particular time, would pre-
sumably bring in a completely voluntary sale, under normal 
conditions, between a seller willing but not obliged to sell 
and a buyer willing and able but not obliged to purchase. 
,vhen I say "price in ready cash'' I mean the amount that the 
property would sell for if the whole price were paid at once, 
and any different possible price involving credit or time 
payments were not taken into consideration. 
W. T. M. 
page 40 r INSTRUCTION NO. F. 
The commissioners are instructed that a just award for 
consequential damages to Mr. and Mrs. Ryan in respect to 
the depreciation in value of their remaining property not 
taken or burdened with easements by the condemnation 
would be equal to the fair cash market value of that residue 
prior to the date of the taking, March 20, 1956, minus the 
fair cash market value of the same residue after the said 
taking. 
Such depreciation or difference will equal the consequential 
damage that should he awarded to Mr. and Mrs. Ryan, less 
the benefits, if any, that you may find have accrued to the 
said ·residue by reason of the construction .at Lee Highway 
and Albemarle Street pursuant to the proJect of the State 
Highway Commissioner. 
In order to determine the fair cash market value of the 
net remaining land not condemned, you will simply subtract 
the fair cash market value of the land taken iin fee simple and 
the value of ·the easements from the fair cash market value 
of the entire property with the improvements thereon prior 
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to March 20, 1956. The balance equals the fair cash market 
value of the residue prior to the taking. 
To repeat, when you have determined .the fair cash market 
value of the residue not condemned as it had existed prior 
to the taking on · March 20, 1956, and the fair cash market 
value of this same residue after the taking, you are to sub-
tract the latter value from the former and obtain the differ-
ence, if any. This differential or depreciation in the fair 
cash value of the residue amounts to the consequential dam-
ages which must be awarded to Mr. and Mrs. Ryan as part 
of their just compensation. In dete·nnining these values, you 
must consider the whole residue, at the value which it would 
have had, improved to the highest and best use available to it 
under the conditions prevailing at the time of taking. You 
shall not add individual items of damage together to arrive 
at the damage to the residue. 
vV. T. M:. 
page 41 ~ INSTRUCTION NO. G. 
The commissioners are instructed that from the amount 
of consequential damages suffored by the residue of the 
property still belonging to Mr. and Mrs. Ryan, you must 
set off and deduct any enhancement in value accruing to that 
land, or any portion of it, only as a result of the construction 
done on Lee Highway and Albemarle Street. 
W. T. M. 
page 42 ~ INSTRUCTION NO. H. 
The court instructs the commissioners that the award need 
not be unanimous but that the majority of the commissioners 
may make an award and the other commissioners may file a 
minority report. 
W. T. M. 
page 43 ~ INSTRUCTION NO. I. 
The Court fostructs the Commissioners that any damage 
/ 
which the property of Mr. and Mrs. Ryan may have sustained 
by ·reason of any wrongful or negligent acts committed 
during ·the course of construction of the highway project, is 
not compensable in this proceeding, but would form the basis 
of a separate suit. 
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The Commissioners are instructed to disregard any eVJ.11 
dence of damage caused by the foregoing, and also to dis-
regard any evi~~ce of annoyance, inconvenience or loss o 
business caused by .,dfirt noi§e, or temporary ob5truction;,Jlf 
access caused by the actual carrying on of the constructicm 
work. 
Exception noted. 
W. T. M. 
page 44} 
• • • • • 
FINAL DECREE. 
This cause came on again to be heard on the 5th day of 
February, 1958, upon all of the papers formerly filed and 
read herein, upon the motion of the plaintiff to substitute 
F. A. Davis for James A. Anderson as State H~ghway Com-
missioner, which motion was granted, and upon the ap-
pearance and qualification before the Court of the five Com-
missioners heretofore appointed herein, whereupon the said 
Commissioners were sworn, entered into their duties and 
viewed the land described in the petition in the presence of 
the Court, hea:rd the sworn testimony of the witnesses and 
received other evidence whereupon counsel for William D. 
Ryan and Anna T. Ryan moved the Court for leave to open 
and close the arguments, which motion was opposed by 
counsel for plaintiff and was by the Court denied, to which 
ruling of the Court the said defendants, by counsel, duly ex-
cepted; whereupon the case was a-rgued by counsel; and 
IT APPEARING TO THE COURT that the said Com-
missioners, upon the viewing and evidence af oresa,id, have 
found the sum of $8,688.00 to be a fair and adequate com-
pensation to the defondants for the land taken in fee simple 
. by the petitioner; and 
IT FURTHE:R APPEARING TO THE COURT that the 
said Commissioners have found that the sum of $2,120.00 
will be a fair and adequate compensation to the defendants 
for the taking of the easements described in the petition, 
and 
IT FURTHER APPEARING TO THE COURT that the 
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said Commissioners have found that the sum of $4,367.00 
will be a fair and adequate compensation to the defendants 
for any and all damages which the ·remaining property of the 
said defendants, or of any other persons, has sustained or 
will sustain by reason of the said taking; and 
page 45 ~ IT FURTHER APPEARING TO THE COURT 
that a.n order should he entered ratifying and 
approving the said Commissioners' report and directing pay-
ment of their award in the manner hereinafter provided; 
whereupon, it is 
ADJUDGED, ORDERED AND DECREED that the re-
port of the Commissioners filed herein on the 7th day of 
February, 1958, be, and the same hereby is, approved and 
confirmed ; and it is further 
ADJUDGED, ORDERED AND DECREED that the re-
port of the Commissioners filed herein on the 7th day of 
February 1958, be, and the same hereby is, approved nnd 
confirmed, to which ruling of -the Court counsel for William 
D. Ryan a.nd Anna T. Ryan excepted on the ground that the • 
~~in~dgquate; whereupon counsel for the said 
defen ~moved the Court to tax certain costs and ex-
penses of the sakl defendants ag·ainst the plaintiff herein, 
which motion was argued by counsel; whereupon it is 
ADJUDGED AND ORDERED that the Cle-rk of this Court 
tax the following costs and expenses against the plaintiff 
herein: 
Survey, Gordon Willey, April 14, 1957 
Preparation of plat, Gordon Willey, June 13, 1957 
Expert witness fee, W. P. Parramore, Feb. 10, 
1958 
Expert witness fee, Lyman :M:. Kelley, Feb. 10, 
1958 
Filing costs, November 7, 1957 









and.the motion of the said defendants for reimbursement for 
the remaining items of cost and expenses claimed is herebv 
denied, to which ruling of the Court the said defendant, b)r 
counsel, duly excepted on the ground that the remaining items 
claimed in said motion are properly recoverable by them as 
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costs in this proceeding, and to which ruling of the Court 
plaintiff, by counsel, duly excepted on the ground · that the 
fees paid to expert witnesses and surveyors are not re-
coverable as costs in this proceeding; and it is further 
ADJUDGED, ORDERED AND DECREED that fee 
simple title in and to 2,896 square feet of land shown in the 
area bounded in red upon the plat attached to the petition 
filed herein, is hereby vested in the Commonwealth of Vir-
ginia, and the permanent easements covering 1600 square 
feet of land for the construction and maintenance of the 
highway shown in the area bounded in green upon the plat 
attached to the said petition are hereby vested in the Com-
monwealth of Virg'inia, and the 540 square feet of easements 
shown on the said plat as '' easements req 'd. as may be 
necessary for placing drainage structure'' are 
page 46 ~ hereby vested ,in the Commonwealth of Virginia ; 
and 
IT APPEARING TO THE COURT that the petitioner, 
pursuant to decree entered herein on the 16th day of July, 
1957, paid unto the Clerk of this Court the sum of $13,797.00, 
representing 90% of the sum represented by certificate of 
deposit number A-860 heretofore filed by the petitioner, and 
that the said clerk did, pursuant to the said decree, thereafter 
disburse the same by agreement of all parties hereto to 
,vmiam D. Ryan and Anna T. Ryan and to Allen C. Adams 
and vV. Morrell Stone, Trustees under a deed of trust which 
is a first lien upon the property; and 
IT FURTHER APPEARING TO THE COURT, as evi-
denced by the endorsements of counsel appended to the draft 
of this decree, that the said trustees waive any further claim 
on the award and consent that the balance due from the 
petitioner may be paid directly to William D. Ryan and Anna 
T. Ryan; it is 
ADJUDGED, ORDERED AND DECREE that peti-
tioner deposit with the Clerk of this Court the sum of $1,-
378.00, that being the difference between the total award 
found by the afore said Commissioners and the sum hereto-
fore disbursed pursuant to the said certificate of deposit, and 
the Clerk of this Court is directed, upon receipt of the said 
sum, forthwith to disburse the same by check drawn to the 
order of William D. Ryan and Anna T. Ryan, and to record 
and make entry of such payment on the margin of the chan-
cery order book at page wherein this decree is spread, and 
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on the margin of the page of the deed book wherein the 
said certificate number A-860 is spread of record, referring 
to this decree as authority for the same; and it ,is further 
ADJUDGED, ORDERED AND DECREED that the pe-
titioner shall pay to Burrell F. Cannon, E. D. Wilt, David R. 
Collins, Robert Groom and Fred George, Commissioners 
herein, the sum of $30.00 each for their services in this cause 
on the 5th, 6th and 7th days of February, 1958, and that re-
ceipts evidencing payment of such sums shall be filed with the 
Clerk of this Court. 
AND THIS DECREE IS FINAL. 
Entered this 19th day of February, 1958. 
,vALTER T. McCARTHY,. Judge . 
• • • • • 
page 48 ~ 
• • • • • 
ORDER. 
It appearing to the Court that each defendant is entitled 
to recover taxable costs in this proceeding ag·ainst the plain-
tiff pursuant to the final decree heretofore entered in this 
cause on the 19th day of February, 1958 in the sum of 
$520.95; 
It further appearing that the plaintiff has duly deposited 
the sum of $520.95 with the Clerk of this Court for disburse-
ment to each defendant as and for thefr recoverable taxable 
costs in this proceeding; whereupon it is 
ORDERED that the Clerk of this Court shall forthwith 
disburse the said sum of $520.95 by check drawn to the order 
of William D. Ryan and Anna T. Ryan, and to forward the 
same to their address, 1903 Quebec Street, North, ArJ.ington, 
Virginia, by regular mail. · 
Entered: April 3, 1958. 
• • 
EMERY N. HOSMER 
Circuit Judge . 
• • • 
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• • • • • 
Filed Apr. 16, 1958. 
H. BRUCE GREEN, Clerk 
Circuit Court, Arlington County, 
Va. 
By V. LONG Deputy Clerk. 
NOTICE OF APPEAL. 
To : H. Bruce Green, Clerk of the Circuit Court of Ar-
lington County: 
Notice is hereby given that the above named defendants, 
·William D. Ryan and Anna T. Ryan, in the above styled 
cause, will jointly appeal to the Supreme Court of Appeals 
of Virginia, from the final decree entered in this cause on 
the 19th day of February, 1958, whereby the Court approved 
and confirmed the report of the Commissioners heretofore 
filed herein and vested fee simple title of certain lands of the 
defendants in favor of plaintiff. 
ASSIGNMENT OF ERRORS. 
1. Defendants mot.ion to strike testimony of expert wit-
ness, Mr. Parli, concerning replacement and income methods 
of land valuation should have been granted where the wit-
ness did not rely on either method in stating the value of the 
defendants land. (Overruled-see t_ranscript page 165.) 
2. The plaintiff's content.ion that the highest and best use 
of the defendants land at the time of the taking. would have 
been a gasoline service station should not have been permit-
ted over objection of defendants. ( Overruled-see trans-
cript page 173) 
3. The defendants expert witness, Mr. Parramore, should 
have been permitted to consider the going value of the restau-
rant business conducted on the property of the defendants in 
determining the whole value of the land prior to the taking .. 
(Exception by defendants-see transcript 207-
page 50 ~ 210). . 
4. The defendants should have been permitted 
to show that their business was destroyed by the taking as 
an item of damage to the residue of land not taken. (Excep-
tion by defendants-see transcript page 208) 
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5. The plaintiff exceeded permissible cross examination of 
defendants' expert witness by compelling testimony con-
cerning tax assessments made upon the land of defendants. 
(Exception by defendants-See transcript 236-238). 
6. The plaintiff should not have been permitted to. impeach 
the opinion as to land valuation made by defendants' ex-
pert witness by referring to settlement information provided 
to attorney for plaintiff by attorney for defendants prior to 
trial. (Exception by defendants-see transcript 229 to 232). 
7. ,\7here plaintiff's evidence asserted that defendants suf-
f ere cl no damages to the residue of land not taken, def end-
ants should have permitted to show that agent of plaintiff 
made an offer of settlement prior to trial which provided 
for payment of $9,000.00 as compensation for all damages. 
(Exception by defendants-see transcript page 262). 
8. Photographs depicting work in progress on defendants 
property after taking by plaintiff should have been intro-
duced and permitted as evidence by the Court over objec-
tion of plaintiff, such photographs have been properly iden-
tified as defendants Exhibits 6 and 7 for purposes of identi-
fication. (Exception by defendants-see transcript page 
291). 
10. The report and verdict of the Commissioners should 
not have been confirmed or approved by the Court on the 
ground that the award was grossly inadequate. (Exception 
of defendants noted in the Final Decree 2/19 /58.) 
11. The Court erroneously intructed the commissioners 
that negligent acts committed by plaintiff during the course 
of construction of the highway project was not compensable 
in this proceeding, but would form the basis of a separate 
suit. (Exception of defendants noted on Instruction No. I). 
12. Since derfendants sought consequential damages to the 
residue of land not taken, their counsel should have been 
permitted to make opening and closing arguments to the 
Commissioners as requested. (Exception of defendants noted 
in the final decree 2/19 /58.) 
page 51 ~ 13. Plaintiff's witness, Sherman Johnson, should 
not have been permitted to show value of defend-
ants property prior to taking by hearsay testimony of an 
alleged agreement that was only in process of negotiation 
and was never executed because of numerous contingencies, 
one of which involved the purchase of contiguous property. 
( Objection of defendants overruled-see transcript 128) 
14. Where defendants had moved to assess a reasonable 
attorney fee and the cost of a scale model of the properties, 
their motion to tax costs against the plaintiff should have 
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been granted in those respects. (Exception of defendants 
noted in final decree 2/19/58). 
• 




,vILLIAM D. RYAN and 
ANNA T. RYAN 
EDWARD J. SKEENS 
Of Counsel . 
• • • 
• • • 
ROBEiRT M. SANDRIDGE 
was called as a witness and, having been first duly sworn, was 
examined· and testified on his oath as follows: 
DIRECT EXAMINATION. 
By Mr. Russell: 
Q. ,Yill you state your name, sir? 
A. Robert M. Sandridge. 
Q. ·what is your position, Mr. Sandridge? 
page 25 ~ A. I am the District Right-of-"'\Vay Appraiser, 
Culpeper District, Virginia Department of High-
ways, Culpeper, Virginia. 
Q. How long have you worked for the Department of 
Highwayst 
A. Since 1941. 
Q. Since 1941. In what phase of the operations of the 
Department have you been engaged t 
A. Beginning in 1941, I was in location and design as 
a draftsman. Immediately after World War II, I was as-
signed to field work, operated as an instrument man in sur-
vey party work. As a construction inspector on the con-
struction work. And after 1947, I was assigned to the Right-
of-"'\Vay Department in an engineering and appraising capa-
city. . 
Q. And you have been in that capacity ever since? 
A. Yes. 
Q. What educational background did you have for this 
work prior to that time and during that time? 
A. In my beginning with the Highway Department, my 
qualifications at that time, I had a certificate as a mechani-
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Robert M. Sandridge. 
cal engineering draftsman. I had had high school educa-
tion. Since that time, under the program of the State, I have 
received through International Correspondence work a high-
way engineering diploma. 
Q. Mr. Sandridge, in the construction of the widening of 
Lee Highway, in 1956, and thereafter, east of 
page 26 ~ Glebe Road, did you. have any personal contact 
with the negotiations for the projects up there Y 
.A. Yes, I did. 
Q. Did you deal personally with negotiations for the ac-
quisition of property of Mr. and Mrs. W. D. Ryan? 
A. Yes, sir. 
Q. .Are you personally f ami1iar with the existence of the 
highway in front of the Ryan property prior to March 20, 
1956? 
A. Yes. 
Q. You saw it and had personal recollection of iU 
.A. Yes. 
Q. Would you describe in your own words the condition of 
the road as it existed past that property prior to March 20, 
1956? 
A. At that time, Route 29 and 211 had a right-of-way width 
of 40 feet. It was a two-lane road, had two either 11- or 
12-foot lanes for traffic. The road was somewhat lower than 
it is now, approximately three feet at the center of the area 
immediately in front of Mr. Ryan's property. The road 
wasn't improved with curb and gutter. It had our regular 
rural sections which call for shoulder and a ditch line. 
Q. What was the nature of Albemarle Street at 
page 27 ~ that time? 
A. Albemarle Street was a 40-foot street. It 
was surface treated as opposed to the plant mix that was on 
29-211 and it also had a combination of a rural section and 
an urban section. It had a temporary asphalt sidewalk 
along one side and along the east side of the road adjacent 
to 29-211 it had a shoulder and ditch line section. 
Q. What was the nature of the intersection between the 
two streets T 
A. Albemarle Street entered Route 29-211 for traffic turn-
ing to the west at an obtuse angle; I would estimate that 
angle to be about 130 degrees. 
Mr. Russell: At this time, i_f the Court please, I would 
like to introduce the plat to which we referred in our stipu-
lation. 
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Also, I believe we have the further stipulation that there 
are three items shown on the plat here with pen0il whieh are 
correctly shown. One of them is a 20-foot building ·restriction 
line which is shown by line drawn with red pencil. 
Another is a. five-foot sanitary sewer easement shown 
with green pencil which pre-existed before this taking; and 
the third item is a storm sewer easement shown in ordinary 
black pencil which also predated the taking. 
The Court: All right, sir. How shall we mark this? 
Have you any other numbers nowt 
Mr. Russell: This is the first one. 
page 28 ~ (The document referred to was marked Com-
monwealth's Exhibit No. 1.) 
Mr. Russell: May I state in showing this to the Com-
missioners that the numerals shown here with small letter 
"x" are elevations. 
The Court: All right, sir. 
By Mr. Russell : 
Q. Mr. Sandridge, the outer line shown on this plat, does 
that correctly represent the boundaries of the roads as they 
existed prior to the taking? 
A. Yes. 
Q. And you say that there was no curb and gutter at t~at 
time? 
A. No, sir; there was a curb built along a portion of the 
Ryan property but there was no curb and gutter section 
along 29-211. 
Q. What facilities existed for draining the Ryan property 
at that time? 
A. At that time there was a 24-inch storm which was 
located on the road right-of-way and came down and crossed 
the property line and extended over on to Mr. Ryan's prop-
erty on this easement that is shown on here in pencil. That 
storm sewer was connected with the drainage that came down 
Mr. Ryan's property line a.nd eventuallv found its way to a 
manhole here and then was disposed of under the 
page 29 } road. 
Also connected to that storm sewer there was a 
drop inlet right ,in front of the entrance to the east building. 
That drop inlet had a pipe running to this same manhole the 
purpose of which was to drain this area. 
In addition to that pipe there was a pipe underground 
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about an eight-inch concrete pipe that extended back to this 
driveway and that pipe ran parallel to the other one here and 
intersected this storm sewer on this easment, also, the pur-
pose of this pipe being to drain this area in behind these 
walls. 
On Albemarle Street there was another catch basin which 
was built into the side of the road and on the right of way. 
The purpose of that catch basin being to catch this water 
here, take it under Albemarle Street, and there is an exist-
ing storm sew·er running along the east edge of Albemarle 
Street. 
Mr. Sandridge, as to the elevation of the Ryan's prop-
erty before the taking, is it or was it substantially the same 
as that elevation that now exists with· the exception of the 
grades that have been made for tl1e road'! In other words, 
has the level of the Ryan property back behind this taking 
been chang-ed substantially since the road was builU 
A. No, sir. 
Q. Did the existing storm sewer facilities appear to sQrv-
ice the property adequately at that t,ime ¥ 
page 30 ~ A. No, sir, because this drop inlet that is located 
in front of this clwe1]ing ·here, the .inlet to that 
drop inlet is higher than the area around it; the grade is 
higher. Of course, that corrected by just slightly lowering 
it. The land, tlw surface-treated drive, does drain in the 
direction of this inlet hut the inlet is ridged around it to the 
point of wl1erc yon would have to l1ave an o,1erflow of water 
before it would reach this and get into the storm sewer 
and go out to the main sewer. 
Then this inlet of this pipe which extends back and drains 
the area around the garage is slightly higher than the drive-
way and this area in here is slightly lower than the ground 
is here so this area here would not have drained through this 
pipe, either. 
Q. Still referring to the topography of that land prior 
to the taking, did it appear that the land had always been in 
that condition so that there was a obstruction of the natural 
drainage because I was familiar with this area prior to the 
rearrangement of the property, the south side of 29-211. It 
is very obvious that with the construction of Route 29-211 
aud the raising of this area to build a parking area, that 
this natural drainage area paralleling Albemarle Street was 
obstructed. It is very obvious that this pipe here is intended 
to let this water under this area that has been raised and 
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walled to accommodate the parking area. 
page 31 ~ Q. So that before the construction of the park-
ing area which I believe Mr. Skeens stated in his 
opening statement ,vas in 1950 there would have been a 
natural swale there which would have carried that away, is 
that right? 
A. Yes, sir. 
Q. Now, referring to the condition prior to the taking 
again, do you know what entrance cuts were available off of 
the road on to this property Y 
A. I do not recall. 
Q. Mr. Skeens will have some photographs of that which 
will clear it up if you don't recall so we won't go into that. 
Do you have any figures to indicate what the traffic flow 
was at that time? 
A. This is prior to-
Q. Prior to the taking. 
A. I have figures here which I can quote from, annual 
average traffic count prepared by the Virginia Department 
of Highways. 
Traffic along Route 29-211 in 1941 was 9700-odd cars. In 
1955, this increased to 16,061 cars. And in 1957 this is 
further increased to 18,433 cars. 
Q. vVould your 1955 figure-that would, of course, be be-
fore the widening of the road, would it not? 
A. Yes. 
page 32 ~ Q. Would the 1957 figure be after the widen-
ing! 
A. Yes. 
Q. Will you state briefly what object and purpose of the 
Highway Department was in this particular project? 
A. Well, the widening of Route 29-211 at this point was 
a part of an overall project to improve the intersection of 
Glebe -Road and 29-211, and also to improve that section of 
Glebe Road from Washington and Old Dominion Railroad up 
to a point just north of Route 29-211. From the traffic counts 
that I have read to you just now, the traffic counts on Glebe 
Road in 1941 was 4663 cars which meant that about 13,000 
cars negotiated this interchange each day. Glebe Road 
was a two-lane Road. Route 29-211 was a two-lane ·road. A 
good portion of this traffic approaching Glebe Road on 29-211 
wanted to make left turns to go on to Glebe Road. Traffic 
coming towards Glebe Road from the west wanted to make· 
left turn going north on Glebe Road. Therefore, with these 
increases in traffic counts and the increases in tl1e safety 
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hazards that were developing there it was necessary that 
something be done to this interchange to accommodate this 
traffic and to relieve the congestion at this intersection. 
It was also necessary to improve the vertical grade of this , , 
road to a certain extent and that is the reason that the grade 
was raised in front of Mr. Ryan's property. As previously 
said, this grade has· been raised about three feet and it helped 
to eliminate the difference in the reverse verti-
page 33 ~ cal that appeared in, beginning at the Howard 
Johnson's property and passing this property and 
then going on past the intersection. ,ve had what was 
equivalent to an "S" curve in the vertical and it was not a 
safe condition. · . 
Q. Would you say, then, that there was a safety factor in-
volved in the motivation of the Commonwealth toward this 
project? 
A. Yes, sir; definitely. 
Q. We have all heard a great deal about the increase in 
traffic flow in the county in recent years. Do your figures 
indicate that this traffic would flow, this traffic flow has in-
creased ·in this area beyond that which would be caused by 
population increase but that some part of it would also be 
attr,ibutable to road improvement? What I mean by this 
question is: do you feel that when a road is widened that 
that of itself brings traffic into that road! 
A. Yes, sir. 
Q. Would you explain. how these traffic counts are made? 
What is the basis for the figures 1 
A. These traffic c·ounts are made in several different waYs. 
I cannot testify as to which of the methods was actuallv 
used in this case in determining these figures but they are 
made by actual counters being placed on the road. They 
are made by visual observation of highway personnel placed 
there over the period of .times. 
page 34 ~ Ho,vever, this count probably had to be macfo 
by visual observation because it is further broken 
down by the number of trucks, by the number of out-of-
state vehi~les that pass. These figures I gave you are an 
accumulation of all of those. 
Q. In other words, the figure for 1957 that you gave, 18,-
433, would be the average daily number of vehicles of all 
kinds going past that point, iis that right? 
A. That's right. 
Q. Which would be an increase of approximately 2400 over 
the time just before the project f· · · 
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A. Yes, sir. 
Q. Now, Mr. Sandridge, referring to your plat, will you 
show the commissioners where the line of the taking now 
is? ·what land was taken ·in fee simple as on this plat¥ 
A. The line of the taking, the line of actual taking in fee 
is this line. Can you see H when I use this or would you 
rather I use a pencil Y Is this line as opposed to the existing 
right-of-way line having been here. 
Q. So the area between these two lines, this inner one and 
this outer one extended all the way around to Albemarle 
Street comprised the taking in fee simple? 
A. Yes, sir. 
Q. In addition to this, there was a taking as and for an 
easement, I believe. Let me show you the r,ight-
page 35 r of-way plat and ask you if you will identify 
this. 
Mr. Skeens: Your Honor, I ask that that plat be identified 
for the record. 
Mr. Russell: Yes, we will do that. 
The Court: The first one has already been identified. 
Mr. Skeens : Yes, sir. 
Mr. Russell: Would you identify this plat which I now 
show you? 
The Witness: This is Plan Sheet 15-RW, showing out-
lined. in red the right of way being acquired in fee from 
the property of William D. Ryan and outlined in green the 
property being acquired as slope easement from the same 
property. 
By Mr. Russell: 
·Q. Do the red and green marks on there correctly indicate 
the areas taken for fee simple and easements respectively? 
A. Yes, sir, with the exception of the indicated easements 
that are being taken for the drainage structures. 
Q. And in what respect is it incorrect as to thaU 
A. "\V ell, the drainage structures are only sho,vn. 
Q. They are just not shown in color? 
A. That's right. 
Mr. Russell: I would like to introduce that as 
page 36 r Commonwealth's No. 2. 
(The document referred to was marked Commonwealth's 
Exhibit No. 2) . 
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By Mr. Russell: 
Q. Mr. Sandridge, what is the size of the area enclosed 
in green taken as and for an easement Y 
Let me save you that question; that has been stipulated: 
lOOOs~arefu~ . 
Will you state to the commissioners the widths of this 
going from its narrowest point to its widest point and 
I think it might be best if you came around and put it on the 
table so they could see what you are measuring here. 
A. Gentlemen, this is the west property line. The width 
of this slope easement here is five feet. This is a break in 
the slope easement here opposite the east end of the grill 
That is 12 feet. 
Another break here. That is seven feet wide. It remains 
seven feet wide to this point in the flare. Then this width 
across here on Albemarle Street is six feet wide. It remains 
six feet wide back to the existnig wall and across the yard 
of the dwelling it reduces to three feet in width. 
Q. Thank you, sir. Now, will you state the purpose for 
which that easement is taken Y 
A. That easement is required in order to maintain and 
hold up the construction of the sidewalk area. 
page 37 ~ Q. ·would dt be fair to say that is solely for the 
purpose of maintaining the slope or lateral sup-
port of some kind or other Y 
A. Yes. 
Q. Now, it does not exactly correspond to what we saw 
on the ground as a slope, does it? 
A. Well, I think that would depend on what you actually 
call a slope. There appears to be dirt over on the parking 
area outside of this easement, yes. 
Q. In other words, what Mr. Willey has shown on his plat 
is the toe of the slope. It shows a somewhat larger area 
being taken for easement would be attributable to the actual 
taking, is that correct Y 
A. I don't know that that is what he has shown there. It 
would appear to me tha:t Mr. Willey has caught a 391 contour 
because he doesn't vary from that more than two-tenths of a 
foot so I couldn't say exactly what that is. 
Q. In any event, this line on Mr. Willey's plat does not 
show the exact outlines of the easement Y 
A. No, sir. 
Q. Will you state what future use the Commonwealth 
will make of this easement? 
A. Well, as long as the easement is necessary we will have 
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to maintain it, to maintain the construction. However, there 
is an easement on the adjacent property, the neces-
page 38 ~ sity for it has been 1~emoved. 
Mr. Skeens: I object to what has been done on adjacent 
property, Your Honor. 
Mr. Russell: Your Honor, I think it is responsive to my 
question, and proper. I want to know and I am leading 
into this, too: what future use can be anticipated he·re; just 
what mind of an easement is this? Is this the kind of ease-
ment on which the Commonwealth could install a power line 
or some other obstruction or is it the kind of an easement 
that would vanish if the property were properly graded. 
That is all I wish to establish. 
Mr. Skeens: If I may be heard, I think the witness has 
already stated it is there for the purpose of support for the 
sidewalk and the road; and whatever ·has been done with 
other property in the area I think is certainly not relevant 
to what the State's intentions are. And I think we are now 
going into what the intention of the Commonwealth is here 
with these easements. I think the record shows that they are 
pe-rmanent easements and I think we are bound by the record 
as it is filed in the land records of the county. 
Mr. Russell: Your Honor, if my question asked, what was 
the intention of the Commonwealth, I don't want that; I 
will withdraw it. I want to know what can they do, what 
are they permitted to do with this kind of easement under the 
law. 
page 39 ~ The Court: I think you can show what they are 
permitted to do under the law. Don't ask him; 
ask me. 
Mr. Russell: All right, sir. 
The Court: Objection sustained. 
By l\fr. Russell : 
Q. Let me ask this, Mr. Sandridge: in your experience in 
similar projects, what type of support is used by the Com-
monwealth to take advantage of such an easement to support 
a road? 
A. Well, would you repeat that? I don't want to give the 
wrong answer. 
Q. In your experience with Commonwealth construction 
procedures, what type of support for a road is used, tole-
rated, permitted, within such an easement? 
A. Well, either a slope support or wall. 
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Q. Can a building be used t 
A. Yes. 
Q. In other words, if the front wall of a building were 
to run right through there and the road be filled up from the 
front wall of the building to the edge. of the sidewalk, would 
that be adequate under your requirements? 
.A. Yes. 
Q. Would it be adequately supported for your purposes if 
the entire land_ were graded level such as a filling station? 
A. Yes, sir. 
page 40 ~ Q. If any of this type of work existed there, 
would the Commonwealth have anything further 
to do to maintain the road within the easement? 
Mr. Skeens: I object to the answer to that question, 
Your Honor; it obviously calls for a conclusion of law. 
The· Court: No, he is talking about an engineering con-
clusion, not a. conclusion of law at all. He is talking about 
what would be necessary to support the road. 
The objection is overruled. 
By Mr. Russell : 
Q. If this land were graded up level, so that a solid surface 
would extend out across that easement at the same level as 
the road to take my previous example, as if there were a 
filling station there that were concrete or a parking lot 
which were black-topped, what, if any, engineering work 
would the Commonwealth have to do within rits easement 
to maintain and support its road 7 
A. None at all. 
Q. Does this condition exist within your knowledge in 
s1imilar easements along Lee Highway Y 
Mr. Skeens: I object to that, Your Honor. 
The Court: Objection sustained. 
By Mr. Russell: 
Q. Mr. Sandridge, referring for a moment to the building 
restriction line, as it has been drawn in, in red, 
page 41 ~ on the Willey plat, can you ascertain whether 
or not that lies within the easement Y You will 
probably have to scale it. 
The Court : This restriction line is not a zoning line at 
all; this is part of the subdivision restriction line, subdivi-
sion restriction 7 
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Mr. Russell: That's right, on the subdivision plat as a 
covenant running with the land. 
The Witness: Where the easement is going to extend 
back of the building restriction line. 
By Mr. Russell: 
Q. The building restriction line, it would be fair to say, 
along Lee Highway is entirely within the easement area, ,is 
that right? 
A. Yes, sir. . 
Q. Now, is it true that the line that I point to here-
The Court : "r ait just a minute. I think if you wait 
until they get through now all your questions might be an-
swered. ,vait until he gets through; otherwise you break 
this thing- all up. You can ask all the questions you want to 
if you will just wait until he gets through with it. 
By Mr. Russell : 
Q. I point to this line along here; I am pointing to the 
inner edge of the taking, am I not, the taking in fee simple? 
A. Yes. 
page 42 ~ Q. That is also the inner edge of the sidewalk, 
is it notf 
A. Yes. 
Q. Now, the easement then extends, as you have testified, 
from a varying width of from five feet to twelve feet to seven 
feet along Lee Highway inside of that line¥ 
.A. Yes. 
Q. The building restrictfon line runs down through the 
mirl<lle of the easement area? 
A. Approximately. 
Q. vV 011ld yon tell us how far inside the sidewalk, then, 
the building restriction is and you will have to scale that. 
A. It scales six feet but actually from calculations I be-
lieve it should be four feet. · 
Q. And what should it be on Albemarle Street from calcu-
lations? 
A. Twenty feet; that is not changed. 
0. That has not been changed T 
A. No. 
Q. So that th.e building restriction would still prevent a 
building being- built clm;:er than twenty feet to the ~idewalk 
on Albemarle Street and four feet as you understand it to the 
sidewalk on Lee Highway? 
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A. Yes. 
Q. Now, with regard to the storm drainage, can 
page 43 ~ you ref er to your construction plans and show the 
pre-existing storm drains that serve that prop-
erty f This is a construction plan that was used during the 
actual work? 
A. Yes. 
Q. Does it show the drains that existed before the work 
was commenced? 
A. Yes, sir. 
Q. Will you point out to the Commissioners where those 
drains ran? 
A. In order to orient you-
The Court: ·wait just a. minute. What sheet is that 
you are talking about? 
The Witness : This is Sheet No. 15 of the plans. 
The Court: All right, sir; go ahead. 
The Witness: This is Route 29-211, Albemarle Street, 
Mr. Ryan's dwelling, the restaurant, Mr. Ryan's west prop-
erty line. This line here is J\fr. Ryan's front prope-rty line 
or the prior existing right of wa.y line of Route 29-211. Be-
fore the ~onstruction there was a 12-inch concrete storm drain 
out on the right-of-way here. The line here is the existing 
r,igllt-of-way. This ·was the existing storm drain. It came 
down to a point right here and then passed on to Mr. Ryan's 
property to a manhole located at this point. That storm 
drain was also attached to an inlet which was located right 
in front of the dwelling and a storm drain was 
page 44 ~ placed from there to this manhole. There was 
another storm drain that extended parallel to it, 
back to the back side of this property, back near the garage, 
the purpose· of which was to drain this area in behind this 
wall. 
'Then continuing on fa an easterly direction, and crossing 
Albemarle Street, there was another storm drain which tied 
in and goes down Albemarle Street on the opposite side 
of the -road from Mr. Ryan's property. This storm sewer 
here goes on up to Glebe Road and is connected with a storm 
sewer on the adjacent property which belongs to Mrs. Boyd. 
It comes across here, down the existing- right of way, across 
the existing right-of-way to a manhole, and this manhole 
accommodates two separate storm sewers. 
Q. With ·regard to tlle new storm drains, are they shown 
on there? 
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A. Yes, they are. 
41 
Q. They are the lines shown in the bright white dashes, 
are they notT 
A. That's right. 
Q. Will you explain the purpose of putting them in? 
A. This storm drain coming from Glebe Road in an east-
erly direction, the purpose of this drain here is to get this 
water into the existing storm sewer that is located there 
prior to the project. 
Q. This storm drain here needed to be con-
.page 45 ~ nected and it is brought across here. This storm 
sewer, this catch basin here, was needed because. 
this one would not function and this area needed to be drained 
because of the construction of these walls. This drain here 
was necessary because Albemarle Street was raised-when 
29-211 was raised it was necessary to ramp Albemarle Street 
into it. This was raised and it created a pocket for water 
here. 
Now, there was, prior to the installation of this, a catch 
basin which is shown here, in the curb. That was on the 
existing right-of-way. That caught the water that fell on 
Albemarle Street, took it under Albemarle Street and into 
the existing sewer. This catch basin replaces this catch 
basin (indicating). This catch basin replaces this one ; and 
this catch basin here is merely a difference in distance from 
here to here rather than around here. 
Q. So that in each case, is it correct to say that the catch 
basins and sewers that were installed by the Commonwealth 
merely replaced ones that previously existed 1 
A. They replaced ones that previously existed. However, 
there was no, some of these existing catch basins were not 
located on Mr. Ryan's propertv. Some of them were located 
on the State's rig·ht-of-wa.y. The one on the west property 
line and the one on Albemarle Street were on our right-of-
way and not on his property. But the purpose of the ones 
that were on our property were to let the drainage 
page 46 ~ out on his property. 
Q. V{ ell now, I anticipate that what is going to 
be very important here is: to what extent could these drains 
get in the way of future building? The drains on Albemarle 
Street which appear on his land now for the first time, are 
they within the building restriction line area where you 
could not build, anyway Y 
A. Yes, they are. 
Q. So they don't get in the way of building. How about 
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the other two now on Lee Highway-merely replace drains 
that he previously had there, is that not correct? 
A. No, sir; this one did not. This is a catch basin that 
was not there prior to this construc.tion. This catch basin, 
they are both back of the building restriction line. 
Q. They are. And the one that is .next to the Boyd prop-
erty, right along that fence, is that the one that lies in the 
middle of the driveway that we saw? 
A. Yes, sir. 
Q. Mr. Sandridge, you have stated that the change in grade 
on Lee Highway was about three feet. Would that be the 
maximum on Lee Highway? 
A. Yes, sir. That would be the maximum. Actually, I 
have the actual height changes. It ranges from two and a 
half to three feet. 
· Q. How about Albemarle Street? "That would 
page 47 ~ be the maximum increase in grade there as a re-
sult of this project? 
A. I ,1.rould say the maximum increase -in grade there 
would be right in front of his walkway which is about three 
feet. 
Q. That tapers off at one point to the original grade, does 
it not, along Albemarle? 
A. You mean the road construction? Actually, we are 
ramping some all the way across his property. I estimate 
maybe a foot and a half at his north property line. 
Q. Did the Commonwealth construct the steps that are 
now existing on Albemarle Street side going into the house? 
A. Yes, sir. 
Q. That would be your highest point of grade change 
the·re? 
A. Yes. 
Q. To about a three-foot height or rise? 
A. Yes. 
Q. As a part of your project, you also constructed the 
entrance cuts that are shown on the Willey plat? 
A. Yes, sir. 
Q. Proceed. 
A. There is an entrance that we constructed that is not 
shown on this plat and that is the entrance to the dwelling. 
Q. Is that a driveway entrance? 
A. It is a driveway entrance adjacent to the 
page 48 ~ north property line that enters here and goes back 
to this garage. 
Q. You constructed that T 
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A. Yes, sir. 
Q. Was there any substantial grade change at that point? 
A. I think it was about a foot and a half of fill . 
• • • • • 
page 76 ~ 
• • • • • 
CAROLL WRIGHT, 
was called as a witness by counsel for the plaintiff, and hav-
ing first been duly sworn, took the stand, was examined and 
testified as follows: 
DIRECT EXAMINATION. 
By Mr. Russell: 
Q. vV ould you please state your name Y 
A. My name is Carroll Wright, address, 1 North Glebe 
Road. 
Q. What is your occupation? 
A. I am a realtor and appraiser, specializing in appraisal 
of real estate. 
Mr. Skeens: To save time I wm stipulate Mr. Wright is a 
qualified appraiser and qualified to give the testimony called 
for in this case. 
Mr.· Russell : Thank you, sir. 
By Mr. Russell: 
Q. Mr. Wright, at the request of the Common-
page 77 ~ wealth, have you had an opportunity and taken 
advantage of it to appraise this property both be-
fore 'and after the taking! 
A. I have, yes, sir. 
Q~ Will you state the instructions that were given to you as 
to the nature of the appraisal you were to make f 
A. Well, I was there fixing my values as of May the 20, 
1956. I was asked to study the petition of the taking, the 
plans, arid the instructions that were to be given to the Com-
missioners. I was asked to resolve any doubts which I might 
have in c·onnection with the property in favor of the property 
owners. I was asked to make an appraisal in accordance with 
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the manner in which the Commissioners were to be instructed 
to find their awards, which was of the cash market value, 
without personal sentimental value, speculative value, dam-
age, and offset damage to the remainder by an enhancement, 
if any, caused by construction of road, and I was asked tcr 
determine the fee value of the property before taking and de-
duct from that the value of the property taken in fee and the 
easements for the slope and required for their proper execu-
tion and maintenance of this road work and such additional 
areas as may be necessary for proper construction and main-
tenance of draining facilities to determine the value after 
the taking; then deduct the value after the taking from that 
before the taking with these easements and fee deducted, and 
any remainder there might be was to be considered as dam-
ages. That was the method to use. 
page 78 ~ Now, then, I was requested to report my findings 
and be prepared to bring such information as I 
could develop concerning this property and other properties 
that might have a bearing upon the case to the Commission-
ers for their consideration. 
Q. ·were you asked to take into consideration, after you 
had computed what, if any, damage might be, any enhance-
ment that might exist as a result of the construction of the 
highway? 
A. Yes, sir. 
Q. Will you then state how you went about making your 
appraisal? 
A. Well, the procedure I followed was this: Generally, I 
studied the petition of taking, the plans, and the instructions. 
I inspect the property. I determined the shape and area of 
the land involved. I took notes on the improvements, deter-
mined the zoning, sewer easements, existing draining of ease-
ments, the building setback lines, rear yard requirement, side 
yard requirements, buildable area of the land before and 
after the taking, changes in the elevation of the highway and 
the property, the location of the area taken in fee and the 
slope easements, draining easements, the use the owner would 
retain, and the land under easements, the type of road to be 
constructed, sidewalk, curb and gutter to be ·replaced or in-
stalled, sales of comparable property in the area, fair rental 
value of these improvements, the topography of the property, 
the neighborhood cha:racteristics, utilities, and 
page 79 ~ transportation, highest and best use of the prop-
erty. Those were among the considerations. 
Q. Well, now, touching on those as you go, would you re-
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port to the Commissioners the results of your evaluation of 
the property befo-re the taking T 
A. Well, before the tak,ing of this property, we had a 40 
foot street on Lee Highway. There was a 37% foot sidewalk 
on the property in front of the building on the west side. In 
other words, that would be on the Lee Highway side where 
the tavern had been. There is a 3% foot sidewalk on Albe-
marle Street, as I recall, that was just off the property. The 
property was about on grade with Lee Highway. The lot 
came to a sharp obtuse corner at Albemarle and Lee High-
way, making it necessary for traffic to turn at an obtuse angle, 
which is a bad, dangerous and difficult situation. There was 
a 20 foot setback required on Lee Highway-also on Albe-
marle Street-which was a building covenant in connection 
with the dedication of the subdivision. 
Q. Let me interrupt. The 20 foot setback on Lee Highway 
-from where was that measured? 
A. That was measured from the property line. 
Q. The whole line before takingt 
A. The whole line before taking. 
Q. And you have heard the testimony that that is now the 
line which lies 4 feet ,inside the sidewalk t 
A. That is right-substantially a 16 foot taking. 
page 80 ~ There is a difference, because the County has a 
zoning requirement for setback, but where it's 
established in a subdivision, that has to hold, regardless of 
what your street might be, but in this case it works out at 4 
feet. 
Q. I see. 
A. There were 2 converted former residences on the prop-
erty, occupied as a business and apartment and office. There's 
a garage and a shed upon the land. There were sewer ease-
ments and drainage easements there upon the property there 
at the time. I then gave consideration to the situation after 
the taking, and here we find the 76 foot street on Lee High-
way with two 22 foot lanes with variable median strip of 
from 14 to 4 feet, with the opening at Albemarle Street. 
The purpose of the 14 feet is to cut your median strip in 
so that you can provide storage for cars to make a left turn 
at Lee Road so they will be protected from other traffic com-
ing in. They can duck behind that wide·r portion. 
There is a new 4 foot sidewalk, curb and gutter on Albe-
marle Street, also a similar sidewalk, curb and gutter on Lee 
Highway. Lee Highway had been raised from about 2 to 3 
feet, making these buildings depressed below this highway. 
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A flare had been provided at Albemarle and Lee Highway, 
· making this turn good, safe and easy, opposite from what it 
was prevfously. 
The setback line was reduced to 4 feet on Lee Highway. 
The same buildings remained which were beyond the line of 
taking and beyond the easement which is required. 
page 81 ~ The slope easement on Lee Highway and Albe-
marle Streets goes down 1,400 feet, and the drain-
age easements, one of which catches wall water from the 
property to the west, referred to as the Boyd property, has 
an area of about 540 feet. 
Approximately 16 feet were taken· from the Lee Highway 
frontage, plus some additional at the corner where it was. 
rounded wide, an area of 2,896 square. feet. This reduced 
your total lot area from 16,162 square feet originally to 13,-
266 square feet, with slope easement and drainage easements 
for consideration. 
I thought then of the damages that had been incurred by 
this property, and it appeared that part of the Lee Highway 
parking for the buildings had been elim~nated. That was 
ce-rtainly evident. The buildings were depressed from 2 to 3 
feet below the Lee Highway and also had a foot and a half to 
2 feet-I would say 3 feet on Albemarle Street. The,appear-
ances of the buildings were certainly less attractive in that 
depressed state than they were previously. 
The advantages whieh may be considered as having accrued 
to the property are of different amounts and may have some 
:inerit, some, more merit than others. Certainly for the land 
that was taken along Lee Highway, the 16 foot strip which 
was within a restriction setback line, that could be built upon 
by the owner. '1Vhile it's reduced in size, it has also reduced 
the taxes on the property because that will no 
page 82 ~ longer be suhject to tax payment, and as far as 
the buildings, it can still be built to take advantage 
of the same size as the other. 
The sharp, obtuse angle has been converted to an easy 
curve. 
Q. Excuse me, Mr. Wright. l3y your last statement do you 
mean that there has been no loss of buildable area by reason 
of this taking 7 
A. Well, that is right, because this does not encroach as 
far as that setback line, which is the same would have to be 
built afterwards as it was before. 
Q. That remained fixed on the ground, regardless of this 
taking! 
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A. That setback line does remain fixed. 
Q. The street is moved closer to the l,ine, but the line is not 
moved? · · 
A. That is what I was trying to say. 
Q. Th·e new sidewalk, curb and gutter that tied the streets 
together into units on both Albe1narle and Lee Highway-I 
certainly think a street that is devoid of these ditches and is 
tied in with curb and gutter and good paving is a benefit. I 
think the traffic congestion was improved. I think the hazard 
to traffic on Lee Highway has been relieved. I think the wid-
ening of Lee Highway from a 40 foot to a 76 foot street is 
going to encourage and increase traffic and provide greater 
safety for the users of that street. I think the ele-
page 83 r vation of Lee Highway can provide, rather than 
too much of a detriment to the property, it c~n 
provide a daylight basement if somebody put a building up 
that would front on Lee Highway. It is true there is a de-
pression, but that 5 or 6 feet difference could be utilized to an 
advantage. Likewise, a person could put up a building-they 
rould provide the basement with automobiles storage which 
r.ould probably be gotten into very easily. So that would de-
pend, of course, upon the development of this land to a higher 
use than what it was being put to at the time. 
The Lee Highway elevation was going to alleviate a previ-
ous dip. It wasn't too much, but it was a little deeper dip 
than-I think it gives that grade more desirability for the 
property. 
With these factors in mind, and with the knowledge of the 
requirements of all of the conditions, I have prepared an 
evaluation as of March the 20th, 1956 as an approach to the 
value for that property. 
To take the corner house, the one there that faces on Albe-
marle Street, we have a building here about 23% by 32% feet 
at its main portion-864 square feet-had a front extension 
of about 4 by 21% by 96 square feet, rear extension about 6 
by 9-54 square feet-another extension of about 2 by 13%-
29 square feet-total of 931 square feet in the property-giv-
in~ that house an average height of· 25 feet would produce 
23,375 cubic feet-23,275 cubic feet at 75¢ per cubic foot re-
production would indicate a reproduction value of that prop-
erty of $17,465. Now, this is just stucco on wooden 
page 84 r lath, and I don't think it is necessary to go into 
the full detail of the house, unless that is desired. 
I concluded that the house was certainly a minimum of 50 
per cent depreciated, which gave me a value of $8,733. 
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The garage-the sum value on that-I allowed $450.00. 
Q. Over what period had that property depreciated Y 
A. I assumed the properties were half used up, in, we fig-
ure, about as much as 50 years time on these properties, so I 
said 25 years, 2 per cent, but I figure it's 50 per cent. It's 
still usable. It needs repair, but it's recoverable. The garage 
had $450-made $980 for that property. 
Moving over to the house, which was used as a grill, it had 
a main portion of about 22 by 24-528 square feet-had an 
extension of about 8 by 18-144. The 528 portion I gave a 
height of 25 feet, which gave me 13,200 cubic feet. The 8 by 
18 I gave a height of 12 feet, which gave me 1,728 cubic feet-
a total of 14,928 cubic feet in that building. Being a smaller 
building, although of the same, similar type, you have got to 
allow a higher reproduction factor for that place, so I used 
an 80¢ factor there, which gave me $11,942. On the same base 
of depreciation I had to depreciate the value to $5,971, and 
for a little shed on the back I allowed $200, making a total of 
$6,170.00. 
page 85 ~ Q. Excuse me, please, repeat what it was after 
the 50 per cent. 
A. $5,971.00-then that shed on the back, $200-I said a 
total of $6,170.00 and a total for the 2 buildings of $15,350.00. 
Now, the property is zoned C-2, general commercial. It is 
in an area which is developing. It is one of the corners where 
· Glebe Road-and as I look around the County and every-
where-Glebe Road has touched one of the main highways-
it seems to be generally a developing area. This is commer-
cial property which has one value. By the time that building 
and the improvement gets on that lot, it's just as much as if 
it's melded together, and any separation of value between 
land and buildings must necessarily be rather arbitrary for 
it. If you want to give an improvement a value, you must 
make the balance of your land residual. If you want to give 
your land a primary value, you must make your buildings 
residual. It comes out so you could not take a situation like 
tllis and say that because a lot right next-or take 2 lots that 
were commercial lots. · 
One lot sold for a dollar a square foot that had no building 
upon it at all, and the other lot next to it exactly with the 
dwelling, you couldn't say that that lot was worth a dollar a 
square foot plus the value of that dwelling because that other 
lot sold for the dollar because a man who is going 
page 86 ~ to buy is probably going to figure, ''It will cost 
me more to tear that house down than any salvage 
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I'll get out of it, and it would cost me more to buy it." So I 
had to adjust to what I might consider a reasonable value for 
that land, recognizing some value to the improvements, if 
they had any, and this was one approach that I took in seek-
ing a value for the property. 
I gave it 16,162 square feet, $2,00 a foot, which added to 
this 15,350 gave me $47,674.00. At that point I thought it 
would be well to analyze a little qf the possible income that 
you might get from this type of improvement on this lot. I 
concluded that I thought the corner building could probably 
produce $200.00 a month. It was occupied when I first saw it 
with the real estate office, and there was an apartment up-
stairs. Somebody could probably take it overall and maybe 
rent out part of it and use part. 
The grill building, which bad a room above it that might 
lmve been used, although my experience hasn't been too much 
on these second-floor offices-these type places. I gave that 
$200.00 a month at $2,400.00 a year-took to do it $4,800.00. 
Now, on the taxes you have to allow about $392.68 a year. 
The insurance I estimate at about $150 a year because with 
the grill type of building that is going to be a very high rate 
of insurance on any of those restaurants. A vacancy allow-
ance-I tried to be as favorable as I could. I held 
page 87 ~ that to 5 per cent, or $240.00. I think we all-I 
think everybody knows-that hardly any shopping 
center exists that doesn't have some vacant store in it today, 
and, of course, this is the very type of stuff that suffers the 
most ,:vhen you begin to build and get caught up with your-
self after a period like the last war. 
The repairs I allowed $400.00 a year for that, on manage-
ment, 2 or 5 per cent, $240.00, depreciation, $400.00 a year, 
which would have taken 12% years to have written off the 
balance allowed that land. That gave me $2,022.68. Round-
ing that $2,022.00 from tl1e $4,800 gave me $2,778.00 a year, 
the income if you can g·et that much under as favorable con-
ditions expenses as I have allowed. 
Q. Mr. ,vright, is that on both buildings? 
A. Both buildings. 
Q. $2,778.00 a year net income t 
A. Yes, sir. Then, to proceed, you take $2,778.00 income a 
year and allow an 8 per cent return on your money for such 
an investment, and certainly I don't know of many people 
that would want to even take an investment like that-that 
amount-you come up with $34,725.00. 
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Now, on this basis, it is obvious that these buildings were 
obsolete. 
Q. Mr. Wright, before we get to that, let me recapitulate 
for a moment. When you :figured before your depreciated 
value of improvements plus land, you got $47 ,-
page 88 ~ 674.00? 
A. Yes, sir. 
Q. And then capitalizing rental income-approaching from 
that approach at 8 per cent-you got $34,725.00? 
A. Seven twenty-five, yes, sir, most of these properties on 
an income basis, so it's obvious that my value for my land 
and the other one has been either too high or my buildings 
have been too high. 
When I come out and took a capitalization, it shows there 
is something in there that is off balanee, and it was my con-
clusion that obviously it is because of these buildings. The 
land is not improved to its highest and best use. You can-
not possibly realize the full value of this property by giving 
any consideration to the buildings, and, therefore, for the 
purpose of this appraisal, the best thing to do was to drop 
the building and approach this situation as if it were simply 
a vacant piece of land-penalize if you want for removing 
the buildings-but simply look at it from just a plain lot 
value. 
Our next approach on the matter was then to consider 
some comparable sales of similar type property, which might 
be an indication-
Q. (Interposing)-Mr. Wright, before we get into those, 
this conclusion that you have reached has depended to some 
extent on the validity of your assumptions about rental in-
come from this property. Have you any personal experience 
which would strengthen your conclusions about 
page 89 ~ the probable rental income of this type of prop-
erty Y 
. A. Well, I have a piece of property over on Columbia Pike 
between-rie:ht near Buchanan Street at 4701 that was a con-
verted building. It's a 60 by a 200 foot lot, with a paved 
surface on the lot, a larger area for use which I rent for-
well, as of this time I was getting $200.00 a month for it. 
Since last October I managed to get two and one quarter, but 
· the upstairs couldn't produce anything for me on that. 
Q. What purpose is it being used for? 
A. Being used for a very similar purpose-for a grill and 
restaurant. It's known as Goldie's Restaurant, but it's a 
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good area and it's in a good little shopping center. Columbia 
Pike is a good street. · 
Q. It's somewhat larger than this property, is it not Y 
A. Yes, it is, in better shape. The thing, then, to do was to 
start searching in the area in the County to find if there were 
any other properties that had been sold which could be at all 
comparable to this that you could use as a yardstick to de-
termine your value. Fortunately, I was able to find three 
which I thought were comparable which I thought should be 
given consideration. 
One of these was at the corner of Lee Highway and Old 
Dominion Drive that the Old Dominion Bank bought, and the 
other one was a property right next to that bank building 
that was bought by People's Drug Store, just im-
page 90 ~ mediately across Albemarle Street from this par-
ticular property, and also a p-roperty immediately 
across Lee Highway which had been bought by the Glebe-Lee 
people a while back. · 
As an analysis for some of these sales, this is some of the 
information which was disclosed: 
On April the 27th, 1954, the Mount Vernon Insurance Ag-
ency sold to the Lee Highway Corporation areas which total 
37,914 feet-that corner-old co·rner-of Old Dominion and 
Lee Highway. This is a bank sale, because these corporations 
sold as 37,714 square feet for $121,485.60. This, incidentally~ 
had a building upon it. It had an Acme Market which the 
bank was able to utilize in reviving it as their own bank 
building, and 'that building certainly did have value because 
it was worked into their present plan. 
Q. That was a part of the present brick building T 
A. That was a part of the present brick building, yes. It 
had an assessment of $38,800.00 · on it. 
Commissioner Wilt: What is your figure per square foot Y 
The Witness: That would amount to $3.20 if you don't 
consider the value for the building. If you take the building, 
allow something for the building, it would be reduced by that 
amount. 
I then studied this sale of the Glebe Lee Corporation, which 
was acquired in 2 parcels. Now, this is a parcel of land 
across the street, the west side. This was acquired under 2 
conveyances, one on November 27, '53 and the 
page 91 ~ other one in July the 9th, 1954. Here we had a 
. total of, let's see, we had a total of 94,753 square 
52 Supreme Court of Appeals of Virginia 
Caroll Wright. 
feet. There was a consideration of $198,060, which indicated, 
according to this, about $2.10 a square foot. 
Now, this land, some of it was a little below the road. It 
did have frontage on Lee Highway. It had frontage on Glehe 
Road. It had frontage there on Albemarle Street and also 
the other street to the south, in other words, sort of bounded 
by streets. This, as I say, this indicated a value of about 
$2.10. It was a prior sale to this property, as was this other 
one. These were in '53 and '54 and the bank then in '55-then 
the bank in '54-I'll correct that. Then on December the 
19th, 1955, we come to this Peoples Drug Store, which is di-
rectly across Albemarle Street. Here it is where Matty 
Poindexter sold to the Peoples Service Drug Stores 29,823 
square feet for a hundred thousand dollars. 
Now, that indicates a value there of $3.35 a square foot. 
This was a corner lot. It was higher. It would require some 
grading, but there was enough earth on that-it could prob-
ably be leveled off, but it was a good, fairly rectangular, 
fairly square type of a lot, which I think had an influence 
upon that sales price for the property, so with those com-
parables in mind, I felt that there was enough information 
there to establish a fair value for this property, and I con-
cluded that because of this lot-it's an old shape that it had 
-it's sort of a dog leg on an L coming down. With 
page 92 ~ all due respect to the property owners, it is the 
type of property you have to face-it wouldn't 
have as much appeal to a buyer as would a good regular-sized 
parcel, so I concluded $3.00 would be a fair value from De-
cember, '55, to March 20, '56-a matter of 3 or 4 months-I 
concluded $3.00 would be a fair value of that property, and 
that would have p:iven me $16,16.2 square feet at $3.00, 
amounted to $48,486.00, which would round off at $48,500.00. 
That is more than what it would have been by the method I 
used of trying to estimate the value of the buildings, trying 
to determine the value of the land, and certainly far more 
than any capitalization of the improvements .were on it. 
I then took this $48,500.00 and set it up, and in line with 
the instructions, I took 2,896 square feet which were in fee at 
$3.00, which amounted to $8,688.00. I then allowed for your 
slope easements of 1,600 square feet. I gave them considera-
tion. Those slope easements are on that land simply for the 
purpose of keeping the little grade, which is necessary to hold 
up the sidewalks from washing away or having anything 
happen that somebody would step off of it at a perpendicular 
place to hurt themselves, and the owner can fill his land right 
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over it. He can build right over it. He can use~ 
manner as he wants, so ·long as that support is maintained=------_ 
for that road, but it's perpendicular. 
So without giving these buildings consideration-and it is 
only to me-it only confuses the picture to try to 
page 93 ~ recognize these buildings in here at all as a system 
of value. I assumed for the land, such as it was, 
1,600 feet of slope easement, $200.00, and I looked at the 
drainage easements, and there are 2 drainage easements 
which serve only this property itself which tie right in, if the 
property is built up, and I am satisfied it will eventually be 
built up. 
:Mr. Skeens: Your Honor, I object to any statement he is 
satisfied the property is going to be built up. Nobody knows 
what is going to happen out there in the future. :J;1hose ease-
e · rmanent and it's so tated on the record. 
The Court: e 1 n say they weren per anent. He's 
tw.)ijug about the prospective use of them. It seems to me, 
however, that l\fr. "Tright is saymg a great many things that 
he might be called upon to say upon c.ross-examination, but 
that he is not being cross-examined, and in these arguments, 
to support his valuations is a little unusual, to say the least 
about it. I have never seen this done before. 
l\fr. Russell: Your Honor, I thought we ,1muld save time 
if you were allowed to present it in an orderly instead of 
jerky fashion, but I think his testimony here only goes to 
highest and best use, and that, it would seem to me, would 
be within his purview as an expert. He's not trying to spec-
ulate about what may or may not be done. 
The Court: "\Vell, he is speculating about what may or , 
may not be done with regard to this easement, because as 
long as it stays like it .is now, it's going to be un-
page 94 ~ usable to the land owner. He is speculating about 
something else being done so it can be usable to 
the land owner. putting· a buildino· there, he eliminate 
the present condition. a 1s w at e 1s specu a mg a ou ' 
.Isn't it t =, 
Mr. Russell: Yes, sir, but I think he came to testify that 
the highest and best use will be such a use as ,·~.rould eliminate 
anv loss on that account. 
The Court : Objection is overruled. 
The Witness: Then I think this easement for drainage to 
the west of the property is the one that gave me the consid-
eration, because it does catch water which comes across the 
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property line from another ownership. That easement, it-
self, would have to be relocated so that it would not cut across 
and do too much damage. 
I estimated, therefore, that an allowance of a thousand 
dollars should be made for that. That gave me a total of 
$9,888.00 for the value of the fee-and the easements, and de-
ducting those from the $48,500.00, I come up with a value of 
$38,612.00. 
RE-DIRECT EXAMINATION. 
By Mr. Russell : 
Q. Excuse me, Mr. Wright, what does that last figure rep-
resenU Is that value of residue before takingY 
A. Value of residue before taking, yes, sir. 
Q. What figure Y Would you repeat the figure Y 
A. $38,612.00. 
Q. Thank you, sir. 
page 95 ~ A. The area prior to the taking having 16,162 
square feet in it, the taking containing 2,896 feet 
leaving 13,262 square feet-excuse me just a moment. 
(Pause) 
(continuing)-would give you 13,262 square feet. I fig-
ured that this land had been improved by these factors that 
I have enumerated whereby it would have a value of $3.00 
and a half a square foot. That would give you $46,417.00 
would be the value after the taking of this property. Now, 
then, when you deduct that from the $38,612.00, which was 
the residual value before, it gives you a plus-in other words, 
there is no remainder because the latter is a greater figure, 
and I therefore concluded that there were no damages to 
which this property had suffered because of the obsolesence 
of the buildings, and that gave my final figure of the land 
taken, $8,688, slope easements, $200.00, drainage easements, 
a thousand dollars, damages, none. 
Q. Mr. Wright, what do you believe to be the highest and 
best use available to this property under the conditions that 
prevailed on March 20? 
The Court: Let me ask you just one question, please. If 
you figured that the buildings are worth nothing, have you 
made any allowance for taking the buildings off of there Y 
The Witness : No, sir, I didn't; I just figured on selling 
them as they were a1)d that whoever bought the land would 
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have to worry about that and let him take them 
page 96 ~ off. That would have to be a part of the consid-
eration of sale. · 
The Court: All right, sir. 
By Mr. Russell: 
Q. Mr. Wright, my question was, would you be able to state 
what the highest and best available use would be, in your 
opinion, under the conditions that were available to that land 
on the date of taking? 
A. All right. I think there are several. I think there are 
several uses to which the property could be put. I think it 
could be certainly some kind of a store building could be put 
across there on the front. I'm not so sure. I think, too, that 
possibly an office building could be put on that property-
possibly get some use of the basement for some parking in 
connection with the area. I think, however, that it could also 
be used for a gasoline servic.e station, and from my knowledge 
of the demand for gasoline service stations and the prices 
which these companies will pay, I believe your best use would 
be for that purpose. 
• • • • • 
page 101 ~ 
• • • • • 
Q. As a real estate broker, I am asking you, if you go to a 
piece of property and there is a business on it, and when 
you 're determining the value of that property, the whole 
property, not only just the land, don't you consider the res-
taurant business on it? 
A. I consider a rentall. 
Mr. Russell: Just a moment, I'd like to object, Your 
Honor, on the ground that any testimony, whether from Mr. 
,vright or anyone else, would be inadmisHible if it tended to 
show a going concern value of this particular business.· That 
is not part of the compensable loss in a case like this, no 
matter what it is. I think this might be an indirect attempt 
to bring this into the case. · 
Mr. Skeens: May I say this, Your Honor: Not only does 
Nichols but Corpus Juris Secundum or any other authority 
-and I can certainly bring in a memorandum that says you 
cannot claim damages for business interruption or damages 
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to lessees or any interference with a business or anything of 
the like, but when you want to determine the value 
page 102 ~ of a whole piece of property before the State ever 
came along on Marc.h 30, 1956, the whole value 
of 16,162 square feet, you must consider all improvements 
thereon, and certainly a business on the property is an im-
provement thereon just as much as the parking lot was and 
the 2 homes and the shed and the air conditioning which is 
affixed to the land, and everything else on that property, in 
determining its whole value before the State came along. 
The Court: ·well, if the question is to Mr. ·wright whether 
he considered as one of the elements of the determination of 
the valuing of this property the fact that there was a going 
restaurant on it-if that's what you 're asking him, I think 
it's a perfectly good and proper question. 
Mr. Skeens : Diel you consider it f 
The Court: I don't know whether that is the question you 
asked. 
Mr. Skeens: I asked him, did he consider it in determin-
ing his whole value of the property? 
The ,vitness: I did consider that there was property-
the buildings had possibilities of use, and I ·reflected that in 
the rental which I assigned to them, yes, sir . 
• • • • • 
page 124 ~ 
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SHERMAN JOHNSON, 
was called as a witness by the Plaintiff, and having been 
previously duly sworn, was examined and testified as follows: 
DIRECT EXAl\IINATION. 
By Mr. Russell: 
Q. Will you state your full name? 
A. Sherman Johnson. 
Q. What is your occupation? 
A. Representative for Gulf Oil Corporation. 
Q. How long have you been with Gulf Oil t 
· A. Thirty-one years this year. 
Q. And in what capacity do you serve with Gulf Oil t 
William D. Ryan, et al., v. F. A. Davis 
Sherman J ownson. 
A. At the present time I am a Sales Representative. 
Q. And what was your capacity in 19561 
page 125 ~ A. I was a real estate representative. 
Q. What did you do in that capacity? 
57 
A. Made recommendations to purchase land for the Com-
pany or to lease existing buildings for the purchase of build-
ings, existing buildings for service stations. 
Mr. Skeens: Your Honor, I cau 't hear the witness very 
well. 
Mr. Russell: Speak up, sir. 
The Court: Do you want to hear the answer ·y 
(Last question read) 
Bv l\I r. Russell : 
· Q. l\fr. Johnson, l10w long were you engaged in that real 
estate work Y 
A. Just about 2 years. 
Q. In what area did you work in that capacity? 
A. I covered the metropolitan area of "r ashington and 
parts of Shennondoah Valley. 
Q. Did that include Arlington County Y 
A. Yes, sir. 
Q. How long have you lived in Arlington! 
A. I have lived in Arlington County since I was about 12 
years old up until about 5 years ago-I moved into Fairfax 
County. 
Q. During the year 1956, did your work require that you 
have some knowledge of land values here f 
A. Yes, sir. 
page 126 ~ Q. ·was it your function with the Company to 
make recommendations to them as to land they 
should acquire f 
A. Yes, sir. 
Q. ·Yv as it your function to recommend the amount they 
should pay for acquisitions f 
A. Yes, sir. 
Q. During 1956, did the Ryan property on Lee Highway 
come to your attention? 
A. Yes, sir. 
Q. Did you negotiate with Mr. Ryan for the purchase of 
that property with Gulf? 
A. Yes, sir. 
Q. Did Gulf become interested in the property? 
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A~ Yes, sir. 
JJ. What figure did you place on it T 
VA. Ninety-nine thousand dollars. 
Q. You mean that you would have recommended to your 
Company that they buy the entire Ryan property for $99,-
000.00? 
A. Yes, sir. 
Q. Now, was that property, Mr. Johnson-well, let me go 
back a moment. In what months of 1956 were you engaged 
in these negotiations, and at what time did you make this 
recommendation f 
A. The actual recommendation was never made. I think 
that we started talking to Mr. ·Ryan in about the middle of 
the summer-somewheres along there. 
Q. And how long were your negotiations car-
page 127 ~ ried for f 
A. I think up to November. 
Q. November, '56? 
A. Yes, sir. 
Q. During that time, was the highway under construction 
-the widening of Lee Highway t 
A. Yes, sir. 
Q. And you were therefore negotiating for the purchase of 
the land as substantially shown here afte·r tl1e road was wid-
ened; is that right f · 
A. We were negotiating to purchase what was left after 
the State had taken what they wanted for the widening. 
Q. Did the price that you have mentioned appear agree-
able to Mr. Ryan? 
A. I think so, sir. 
Q. Now, will you tell the Commissioners in what condition 
you were willing to purchase the land at that price? 
A. The conditions that I would have recommended to the 
Company to purchase that land would be that we would be 
able to secure the necessary building permits, driveway per-
mits, and to carry on the operation of a service station. 
Q. ,v as your offe"r, or discussion of an offer, contingent 
upon Mr. Ryan's first removing the buildings and grading 
the land, or were you going; to do that all yourself1 
A. I think, as I recall, the only conditions we had in there 
was that Mr. Ryan would have the right to remove any 
equipment that was connected with the operation 
page 128 ~ of a lunch room, plus I think there was air-con-
ditioning mentioned. 
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Q. In other words, you were going to buy it with the 
buildings on it Y 
A. Yes, sir. 
Q. And then, I assume that you would have removed the 
buildings and built a service station there! 
A. Yes, sir. 
Q. You were going to buy it in its present condition as to 
grade; is that correct T 
A. We would have bought it regardless of the grade, be-
cause I went to the State and got the grades that would have 
been-that are there now-and we would have built accord-
" 
ing to those grades, but I must adhere-I don't know whether 
you want to bring it out or not, but we was not going to buy 
Mr. R.yan 's property alon~we were also negotiating for a 
piece behind it because Mr. Ryan's property .was too small for 
our purpose. 
Q. This was the Taxis property? 
A. Yes, but I think Mrs. Jane Humphrey owned it. 
Q. I believe that is -right. Well, now, as to that Taxis 
property, had you reached any agreement with her as to 
price? 
A. Yes, sir. 
~ Q. What was that price yon were going to pay her? A. Twenty-six-Mr. Skeens: I object to that; that is ~arsay. The Court : It is not hearsay-he is the one 
page 129 ~ who recommended the agreements. 
Mr. Skeens : Well, I think the person should 
be here who made the agreement. 
The Court : He made the agreement. 
Mr. Skeens: He doesn't own the land. 
The Court: Objection overruled. 
By Mr. Russell: 
· Q . .And you had come to an agreement with this abutting 
owner as to the price to be paid there at that time f 
A. Yes, sir. 
Q. So that for the combination of the Taxis or Humphrey 
r
and Ryan parcel you would have paid one . hundred and 
twenty-five, or one twenty-five f , 
A. One twenty-five. 
Q. In your opinion, Mr. Johnson, would this have made a .. 
singularly desirable filling station site? 
A. I think it would make an excellent one. 
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Q. And from what standpoint do you say that? 
/ A. ·wen, from the standpoint that the ·road was to become 
· a 3-lane road on our side at that point-that's traveling-
coming out of ,,r ashington on 29 and 211, Lee Highway and 
turning right onto Glebe Road and going back in by the 
Country Club-there is an excellent class of people living 
back there-and as far as we were concerned, it's just a very 
good neighborhood station, plus all of the transit trade that 
travels 29 and 211 from the Valley and points 
page 130 ~ further west and south. We thought it was an 
excellent location-still do. 
Q. Do you think that there is any difference in values for 
filling station purposes on the north side of the road as 
against the south side of the road as presently improved f 
A. You mean for service station purposes? 
Q. Yes, sir. 
A. I think yes, I think there is a difference in value. 
Q. What factor would make that difference? 
A. Well, in my opinion, the main factor there is that a per-
son going to work in the morning, which is in this case would 
be on the south side, do not allow themselves time to purchase 
g·asoline. Therefore, you don't get that sale if you are on 
the south side whe-re a man coming home from the office, 
where a man coming home from the office has more time and 
has more free time in the evening, so he will stop and buy 
gasoline on the ways home. 
Q. This is on the going-home side of the road f 
A. It sure is. 
Q. From your point of view, Mr. Johnson, is this property 
enhanced in value for filling station purposes by reason of 
the road improvement that was made in 1956? 
A. Yes, sir. 
]\fr. Skeens: Objection unless the date is fixed when it 
was enhanced. Was it enhanced in 2 years since March of 
'56, or was it enhanced as of March 20, 1956? 
page 131 ~ Mr. Russell: My question was intended to be, 
was it enhanced by this particular project which 
extended over a period of time. We have agreed that the 
date, for our purposes, is March 20, '56, but I am referring 
only to the widening of Lee Highway and the entrance to 
Albemarle Street that is involved in this project. 
Bv l\fr. Russell: 
· Q. ·would your answer be the same to that question Y 
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A. I would think that the road is better for a service sta-
tion now than it was before. 
Q. Would you have recommended the payment of that sum 
of money for it as the road used to be? 
A. I do not think so, no, sir. 
Q. And for what reason? 
A. You had a bad grade condition the·re, and I do not think 
that the drain condition at that time was such that it would 
not flood with real heavy rains. 
Q. Do you feel that the traffic flow has been improved by 
reason of this construction f 
A. Yes, sir. 
Q. Mr. Johnson, without the Taxis or Humphrey parcel, 
can any use be made of this prope·rty for filling station pur-
poses? 
A. Repeat that, please. 
Q. If you were to acquire only this property now without 
the Humphrey property which abuts, could you 
page 132 ~ use it? 
A. , ed--i.n ... it. 
Q. Even so, do you think a filling sta 1 d be built Qn iU -----= -----
A. Under certain conditions, yes, sir. 
Mr. Russell: I have no furtheT questions. 
CROSS EXAMINATION. 
By Mr. Skeens: 
Q. Mr. Johnson, you have met me before, haven't you 1 
A. Yes·, sir. 
Q. vVhen was the first time you saw me? 
A. I think in the latter or middle part of '56. 
Q. And that was concerning the negotiations over this 
ninety-nine thousand on this property; isn't that correct, 
with Mr. Ryan? 
A. That is right. 
Q. And we all sat together and discussed the negotiations 
concerning this arrangement f 
A. That is right. 
Q. And I was fully familiar with it, as you were. 
A. I think so, sir. 
Q. And you recall there we·re a lot of contingencies in pur-, 
chase-paying the price for that particular piece of property? 
A. Yes, sir. 
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Q. For example, do you recall that this entire area has, in 
a.11 of the deeds, the original deed of dedication, 
page 133 ~ a ·restriction in the deed that you cannot run any 
business on any of those properties in that area, 
and that I had Mr. Ryan's restriction removed in 1950 in this 
Court and Mrs. Taxis had a restriction on her deed, and that 
was one of the conditions that she was going to retain me to 
· have the restriction removed from her deed so that you could 
buy this piece of property to fill in this corner; isn't that cor-
rect? 
A. That is correct, sir. 
Q. Isn't that all true, sir? 
A. Yes, sir. 
Q. And that was one of the contingencies, and isn't it also 
true it didn't make any diffe'rence whether this was a new 
highway or not, because, in fact, you already have a Gulf 
Station and you had one on the other side of Glebe-Lee High-
way going east to Washington, so you already had all the 
trade going east, and the idea was to get this property-to 
get all the traffic coming west; isn't that true Y 
A. No, sir, that is not exactly true. 
Q. But you do have a Gulf Station on the corner of Lee 
Highway? 
A. Yes, sir. 
Q. And Glebe Road? 
A. Yes, sir, we do. 
Q. And you had one there at the time we were negotiating 
this deal, didn't you Y 
A. Yes, we did. 
page 134 ~ Q. Now, if you could have gotten the additional 
piece of land that the State had taken here, in ad-
dition to the square footage that was left here, you would 
have paid more for the property than ninety-nine thousand, 
wouldn't you? You would have gotten this extra 29 hun-
dred square feet, assuming the highway was as wide as it is 
and you had this property Y 
A. I cannot give you a definite answer to that. "\Ve did not 
talk about buying tha.t property by the square foot, sir. 
Q. How did you talk about buying that property for $99,-
000.00Y 
A. That was the $99,000.00 for that property. 
Q. And didn.'t Mr. Ryan tell you how I computed it? 
A. I don't recall-I would not say he didn't, but I don't 
recall that he did, either, Mr. Skeens. 
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Q. Well, didn't you take into consideration how many 
square feet were left . on your property Y 
A. Yes, we did. 
Q. All right, you knffw that there was a certain number 
of square feet left because the State was taking roughly 
3,000 square feet and you knew he had roughly 16,000 square 
feet, so you 're figuring you'd get approximately 13,000 square 
feet and then get the Taxis property with it; isn't that 
true? 
A. That is true, yes, sir. 
Q. And you wouldn't have taken this property at all with-
out that other property? Isn't that true? 
page 135 ~ A. Well, are you talking about if the 15 feet 
had not been taken f 
A. No, I am taling about the Taxis property-if the build-
ing restriction wasn't removed against running a business 
on the Taxis property, you wouldn't have gone through with 
this deal, would you? 
A. No, sir. 
Q. And isn't it a fact that when you agreed on $99,000.00, 
Mr. Ryan emphatically stated to you he was giving up his 
business and his livelihood and that was ·an important con-
sideration in the ninety-nine thousand? 
A. Yes. 
Q. And he told you it was worth at least thirty thousand 
and the land was worth sixty thousand-is that how you 
got it-thirty-five and sixty-five gives you roughly ·ninety-nine 
thousand or $100,000.00; isn't that correct? 
A. I do not remember him mentioning those figures. 
Q. You remember him considering that as an important 
determination considering the value of his whole property? 
A. Very definitely. 
Q. Isn't that correcU 
A. Very definitely. 
Q. And wouldn't you say that the value of his whole prop-
erty at the time you were negotiating was worth at least 
$100,000.00, taking all those contingencies into conside·ration, 
to you? 
page 136 ~ A. I was ready to recommend that the Com-
pany pay the $99,000.00 for it. 
Q. And, in fact, you had been negotiating for $120,000.00 
and you were agreeable to paying that sum at one time but 
your Company wouldn't go along with it? 
A. That is correct. 
Q. So, then, you 're telling the Commissioners here and 
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now that the fact of square footage wasn't really a consi-
cle'ration to you atall-it was the location of the property, 
and there was a consideration about other property coming 
into it, and you weren't concerned with the cost of building 
up this w·hole property up to the new level of Lee High-
way 1 
A. Oh, yes, we had to be concerned about that. 
Q. But you knew that would be a tremendous expense, 
didn't you? 
A. Yes, sir, I had allowed $4,500.00 for it. 
Q. And you knew that that was caused by the fact that the 
highway had elevated 1 
A. That is correct. 
Q. And you also considered the fact of a retaining wall 
all around the property 1 
A. That is also correct. 
Q. Now, sir, will you tell the jury why this deal didn't go 
through? 
A. ,v ell, at the time ""e were negotiatnig, Mr. Ryan's 
lawyer wanted to make so many changes in our 
page 137 ~ purchase option that I didn't think it was worth 
pursuing the thing any further because we had 
to spend additional money in getting the land surveyed and 
running a preliminary title report, and doing all of that work 
and spending all that money without having it under op-
tion-it's ag-ainst the Company's policy to go ahead and 
do that much work and spend that much money. 
Q. One thing I want to get very clear to the jury-to the 
Commissioners' minds, and that is, at the time you had 
looked this property over, the State hadn't yet come in to 
make the alterations when you first came in? 
A. That is right. 
Q. And you saw the property in the condition it was in 
with tl1e bi~ retaining wall and parking lot 1 
A. Uh huh. 
Q. And the figure you gave for restoring it to any height 
was strictly an estimate because you didn't see what the 
State was g-oing- to do to the property at that time? 
A. That is right. 
Q. So it was actually just a wild guess, really, when you 
said $4,500.00 to build up this height to the new height of 
Lee Highway. Of course you knew it would be approxi-
matelv 3 feet; isn't that correct? 
A. Yes, sir. 
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The Court: Well, now, I don't know which one of the 
questions he is asking, whether 3 feet, or nearer to a a wild 
guess. 
page 138 ~ By Mr. Skeens: 
Q. Is that all correct t 
A. I will agree to 3 f eet~I don't think the $4,500.00 was a 
wild guess. 
Q. That was an estimate of yours just from looking at the 
property? 
A. From looking at that property I arrived at a figure-
having had to build retaining walls and a few other things-
so I think that is a fair estimate that we allowed money for 
the other things. 
Q. Now, sir, at the time that you were doing this nego-
tiating, the State hadn't yet moved into the property at all; 
isn't that correct? 
A. That is correct. 
Q. And looking at the whole property, less what the land 
was the State had taken, you and Mr. Ryan both agree that 
the whole works was worth at least $100,000.00? 
A. I will agree to $99,000.00. 
Q. And the stipulations were that you were taking every-
thing on the property-parking lot, the buildings, and every-
thing, and Mr. Ryan was just allowed to take the fixtures out 
of his business? 
A. That is correct, yes. 
Mr. Skeens : That is all, sir. 
Mr. Russell: Mr. Johnson-
The Court (interposing): Mr. Wilt wants to ask. 
page 139 ~ EXAMINATION BY COMMISSIONER "WILT 
By Commissioner ·wnt: 
Q. Mr. Johnson, at the time you began negotiations for 
this, did you know what the State proposed to do with that 
location 1 
A. I knew that the State had proposed to improve that 
location. 
Q. And specifically to raise the grade Y 
A. Yes, sir. 
Q. And number 2, t11ese figures you talk about as to price; 
were they prices that you were willing to recommend to your 
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Company, or were they prices on which you already had 
approval from your Company? 
A. We do not-w·e cannot get local approval for anything 
such as this-that we have local approval to recommend 
them. 
Q. Values you will recommend to the home office? 
A. That is correct. 
Q. For approval by them. 
Q. This would have had to go to 2 other offices besides 
us. 
By Commissioner Groom: 
Q. This figure of $99,000.00, do you understand that in-
cluded only the R.yan property, or did it include also the 
property behind it? 
A. It' did not include the property behind it for the $9H,-
000.00. 
page 140 ~ RE-DIRECT EXAMINATION. 
Bv Mr. Russell: 
· Q. Mr. Johnson, did the contingency cause this deal to fn 11 
through, which was, I believe you said, insistence hy 1\I r. 
Skeens or some attorney of Mr. Ryan's on some teclmicali-
ties in the purchase option agreement. Did these contin-
gencies which caused the deal to fall through turn on priee 
at all? 
A. No, sir, they were on conditions. 
Q. So as far as you know, price was agreeable all the way 
around f 
A. That was my understanding of it, yes, sir. 
Q. Included were Mrs. Taxis and Mrs. Humphrey-the 
h,Tenty-five thousand for her property f 
A. No, sir, twenty-six thousand. 
Q. Twenty-six. Did your home office ever get around to 
approaching- the $99,000.00 figure f 
A. No, sir. 
Q. Based on your experience with the Company, do you 
think they would haYe bad the purchase agreement signed 
in the form submitted f 
A. I think they would have. I had done considerable work 
on it, and the Company doesn't want us to work for nothing, 
as far as that goes. 
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Q. Mr. Johnson, would this have been in line with the 
usual prices you were paying at tl1at time or highe·r? 
A. It would have been higher. 
page 141 ~ Q. And why were you still willing to recom-
mend itf 
A. Because, as I said before, I think it was an excellent 
location, and we figured that the State would do some dam-
age and probably put us out of business at the location that 
we had. 
Q. ·where is thaU 
A. That is on the southwest corner. 
Q. That is the Glebe Road-Lee Highway Gulf Station T 
A. Yes, sir. 
Q. This, in your mind then, was something of a substitute 
for that location? 
A. Yes, sir. 
Q. And you felt that, because of some special attributes 
of this land, it was better than the ordinary market? 
A. I think it is, yes, sir. 
Q. And you still think that that is true? 
A. Yes, sir. 
Q. Now, would it be fair to say this, Mr. Johnson, that in 
making this offer you weren't concerned exactly with square 
feet? ,vhat you were trying to buy was a site? 
A. We always have to take in the ingress and egress that 
we can get in relation to a service station's site, yes, sir. 
It is the site, more than a number of square feet. 
You can have a site a hundred square-a hundred feet 
wide and 300 feet deep, and that's no good to us. 
· Q. Rather than negotiating on the basis of 
page 142 ~ $3.25 a square foot as against $3.40, you 're not 
so much concerned with that as you are whether 
the site is of such shape as to be suitable and whether its 
location is suitable? 
A. ,ve have got to take that into consideration, too. 
Q. I understand that it's got to be the right shape and 
size. 
A. Yes, sir. 
Q. But once you have met those requirements, the main 
thing, in your mind, is location, is it not? 
A. Yes, sir. 
Mr. Russell: That is all. 
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RE-CROSS EXAMINATION. 
By Mr. Skeens: 
Q. Mr. Johnson, it is a fact that the Gulf station is there 
today at Glebe Road and Lee Highway, isn't it, even though 
the road's been widened Y 
A. Yes, sir, it is still there. 
Q. And about this attorney that was negotiating with the 
contract, you were talking about me, weren't you 1 
A. Yes, sir. 
Q. And you recall, don't you, that one of the impo-rtant 
reasons going into the terms of the agreement was the fact 
that this condemnation case was hanging over us, and we were 
concerned about it and about our rights concerning our claim 
and condemnation if we sold this property Y 
A. Well, as I recall. 
page 143 ~ Q. And we were making contingencies for 
that? 
A. The only contingency I recall in there-that you were 
reserved the right to negotiate for the part they were taking. 
We had no say in that and was not entitled to any monies 
reserved for that. 
Q. That is ·right; that is from any condemnation¥ 
A. Yes, sir. 
Q. And that was one of the terms I insisted on in the 
contract? 
A. Yes, sir. vVe had eliminated that part in our purchase 
option. 
Q. Well, you had eliminated but we hadn't; is that not 
correct? 
The Court: He is talking about a different thing. What 
he is talking about eliminating is a part that they were 
taking. That is what he is talking about. 
The Witness : That is what I am talking about, yes, 
sir. 
]\fr. Skeens: That is all. Thank you, Mr. Johnson. 
(Witness excused) . 
• • • • • 
page 144 ~ 
• • • • • 
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was called as a witness in behalf of the Plaintiff, and having 
been first duly sworn, was examined and testified as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Russell : 
Q. You are Mr. William Kennedy, the Zoning Adminis-
trator of Arlington Countyf 
A. I am. 
page 145 ~ Q. Mr. Kennedy, have you at my request re-
cently had opportunity to examine a plat of 
property of Mr. and Mrs. William D. Ryan on Lee Highway 
at Albemarle StreeU 
A. Yes, sir, I have. 
Q. I show you this plat and I'd like to ask you a f:ew ques-
tions concerning the zoning regulations applicable to that 
property as of March 20, 1956. 
Under those regulations, M.r. Kennedy, what would be the 
maximum height of any building that could be built? First, 
let me ask you what classification of zoning is applicable 
he·reto? 
A. C-2, General Commercial. 
Q. And what would be the maximum height of any building 
which could be erected on iU 
A. Forty-five feet. 
Q. And from where do you measure the 45 feet? 
A. Top of curb. 
Q. Forty-five feet from the top of the curb would give you 
how many stories above the curb? 
A. It depends upon design, but usually four. 
Q. Now, looking at this scale model, or 3-dimensional rep-
resentation of that same property, you will see that there 
is a grade change in which the street lies at least 3 feet above 
this portion (indicating), which is a parking lot supported 
by a retaining wall and that there is a much greater drop 
than that behind the ·retaining wall so that the 
page 146 ~ basic level of most of the property is consider-
ably lower. Would it be possible, under the 
zoning regulations, to erect such a building there and to 
use what might be called an '' English Basement'' or day-
light basement in this rear? 
A. Yes, sir, it would. 
Q. .And would that story detract from the number of 
stories that you could get above the curbY 
A. No, sir. 
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Q. So that would be one story for free, you might say? 
A. Yes, sir. 
Q. Now, if I tell you that there is a four-foot building 
restriction line along the Lee Highway frontage, that is a 
line 4 feet in from the inner edge of the sidewalk all the way 
across Lee Highway and a line 20 feet from the curb on 
Albemarle Street (indicating) as shown on this plat-
A. (Interposing)-That is a deed restriction. 
Q. Yes, sir, that is a deed restriction. Would there be any 
zoning restrictions setback which would be in conflict with 
that? 
A. No, the zoning setback line is 40 feet from the center 
line of both streets so that would be identical on Albemarle 
Street. It would be within the deed restriction line on 
Lee Highway. 
Q. So your zoning setback isn't going to effect it at 
all-? 
A. (Interposing)-No, sir. 
page 147 ~ Q. (Continuing)-Beyond the deed restriction. 
Now, if a building were to be erected on this 
within the deed restrictions, presumably from what you 
see of the scale model would you say that you could have 
5 stories, of which four will be above the sidewalk and one 
below? 
A. Yes, sir. 
Q. Now, would you state what the parking requirements 
are with reference to buildings of that kind, assuming we 
had an office building there? 
A. The requirement for parking is based one on.e auto-
mobile parking space for eac.h 300 square feet on the first 
floor, one space for every 500 square feet on the second 
floor, one space for every 750 square feet on the third and 
fourth floors, and there is no requirement for the base-
ment. 
Q. If you had-even if it were an open-air basement or 
a daylight basement? 
A. No requirement. 
Q. Now, if. you were to build a one-story building there 
that also had a daylight basement, would you be concerned 
only with parking for the one story above the ground? 
A. First floor, yes, sir. 
Q. Would you state what setback requirements exist as to 
the side and rear lines of this property! 
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A. The requirement is that there shall be a rear yard of 
not less than 10 per cent of the depth of the lot, but such 
rear yard need not exceeq 10 feet in depth. 
page 148 ~ The long portion here (indicating) is over a 
hundred feet, so it would have a flat rear yard 
of 10 feet. This lot here (indicating) is skew and it would 
be 10 per cent of the depth. 
l\fr. Skeens: Excuse me, I wonder if the witness could 
point to the scale model. I think the Commissioners should 
see better. 
Mr. Russell: I'll prop this up here. 
The ,vitness: ,v ell, across here there would be a 10 foot 
rear yard (indicating). In this point here ( indic.a ting) there 
would be some 6 to 7 feet of rear yard (indicating), and 
here (indicating·) would be not more than 10 feet. It would 
be 10 feet at this point (indicating), but 8 feet here (in-
dicating). That dimension is inclusive of the taking. 
Q. I believe it is. 
A. About 6 1/2 feet along this point through ]iere (in-
dicating). 
Q. So there'd have to be a strip left open across the rear, 
varying from 10 feet at this point to 6 1/2 feet at this point 
(inidcating) and 10 feet across here (indicating). 
A. Yes, sir. 
Q. What requirement would there be as to side yard 
l1ere 1 
A. Along- this side there is no requirement (indicating) 
if tlw building is built along t]1e line. Howeve,r, if there 
are openings in this wall, there is a requirement of a 5 foot 
setback for a one-story building and an additional one foot 
for each story above the first floor . 
• • • • • 
page 154 ~ 
• • • • • 
RICHARD L. P ARLI. 
was called as a witness on behalf of the plaintiff, and having 
been first duly sworn, was examined and testified as fol-
lows: 
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DIRECT EXAMINATION. 
By Mr. Russell: 
Q. Will you state your full name, sir? 
A. Richard L. Parli. 
Q. And Mr. Parli, you are an architect, are you not Y 
A. I am. 
Q. Would you state your background in that field Y 
A. vVell, I am a graduate of Massachusetts Institute of 
Technology with a degree in architecture. I am a member of 
the American Institute of Real Estate Appraisers. I have 
been in business for myself here in Arlington County since 
1946. Prior to that, I was a salaried appraiser for the Case 
Institute Life Insurance Company. Before the war and im-
mediately after graduation, I was with the Federal Housing 
Administration as an architect or inspector and appraiser. 
Q. How long have you been doing appraisal work Y 
A. Since 1938, in this area. 
Q. In Arlington County? 
page 155 ~ A. Yes. 
Q. Are you familiar with the properties along 
Lee Highway just immediately east of Lee Road? 
A. I am. 
Q. Are you familiar with land values in that area during 
the year 1956? 
A. I believe I am, sir. 
Q. Have you had an opportunity to appraise the property 
of Mr. and Mrs. William D. Ryan at our request? 
A. I have. 
Q. And as of what date? 
A. March the 30th, 1956. 
Q. Would you give your valuation---:-! think it is the 20th. 
A. March the 20th. 
Q. I believe we stipulated to that. Would you give your 
valuation of the land before the taking? 
A. Of the land before the taking? 
Q. Yes. 
A. Or the property? 
Q. vV ell, the property as a whole. 
A. vVell, my valuation of the property is $40,405.00, or 
$2.50 a square foot. 
Q. Now, does that include improvements! 
A. That does include the improvements. That is my ap-
praisal. It just happens-and perhaps it will be brought out 
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later-that it is all in the land, but it also, that 
page 156 ~ figure, does include the buildings. 
Q. Your appraisal, then, is an appraisal of 
the property as it stood before the taking? 
A. That is right. 
Q. All right, sir, will you explain how you arrived at that 
value? 
A. Well, I arrived at the value by 3 different approaches 
that are customarily used. I arrived at it by the income 
approach, the value, the replacement cost less dep·reciation 
approach and the market data approach. 
Q. Which of these did you find the most useful and relied 
on the most heavily Y 
A. I relied most heavily on the market data approach-
in other words:, comparable sales of property in the area. 
Q. Will you explain why you felt that to be the most 
useful Y 
A. Well, it is my opinion that this property has reached-
the improvements have reached-the end of their economic 
life and should be demolished to make room for improve-
ments of a much higher type, in other words, improve the 
property to its highest and best use. I think the property is 
completely underimproved at the present time. 
Q. "rm you explain what you mean by "the end of its 
economic life'' Y 
A. Well, economic life is when the income from a prop-
erty no longer yields a return on the investment 
page 157 ~ over and above the ·return due to the land. At 
that time the improvements are considered to 
have reached the end of their economic life. In other words, 
the land should return at least 6 per cent of a fair valuation 
thereof. 
Q. Well, in arriving then at this conclusion, did you take 
into consideration the probable income from this property Y 
A. I did. I estimated an income, and for the income and 
expense I prepared an income and expense statement on this 
property, and it proves, I think rather conclusively, that this 
property has reached the end of its economic life. I have 
copies, typewritten copies, of my figures, a sufficient number 
so that the Commissioners might have a copy, if it is per-
missible. 
Mr. Russell: I'd like to let them look at this so they 
can follow bis testimony more rapidly. 
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( Discussion off the record). 
(Pieces of paper were then handed out to the Commis-
sioners and Mr. Skeens by l\fr. Russell.) 
The ,vitness: Would you like for me to go over this at 
this time? 
By Mr. Russell: 
Q. Would you, please? 
A. ,vhat I have done as far as the income approach to 
value, is estimated a fair rental on the grill, a fair rental 
on the house. On the rent on the grill, I estimated it to be 
$125.00 a month or $1,500.00 per year. A fair rental on the 
house I have estimated $185.00 per month, or 
page 158 ~ $2,100.00 a year giving me a total income, gross 
income, from the property of $3,600.00 per year. 
From that income, certain expenses must be deducted. These 
include taxes of $420.00. That is not down to the penny, 
but that is more or less a round figure. Insurance, a dollar 
and ten cents a hundred per year, plus 8¢ for extended 
coverage, amounts to $150.00 on improvement value on in-
surance to the extent of $15,000.00 on the improvements. 
If more insurance were carried, then, of course, the insurance 
would go up. Maintenance and repairs I have estimated 
at $300.00 a year, and that is based on 2 per cent of the 
improvement value of $15,000.00, or 2 per cent a year on 
that. Management, 5 per cent on the gross income of $3,-
600.00. 
Depreciation-I have taken no depreciation as an expense, 
and it should be if the improvements have a value, then 
there should be some depreciation taken. However, I will 
show later-I believe I can show-that the improvements 
have reached the end of their economic life, and for that 
reason I have taken no depreciation. 
A vacancy of 5 per cent a year, which I consider very 
conservative, and that amounts to total expenses of $1,235.00 
a year, leaving a net income, after expenses, of $2,365.00 per 
year. 
Now, if w·e assume a land value of $2.50 a square foot, then 
the land has a value of $40,400.00, and that should be $40,-
405.00 . It was rounded out to $400.00. 
\ 
A 6 per cent return on this land value requires 
page 159 ~ a net income of $2,420.00 a year. In other words, 
6 per cent times $40,400.00 gives you a net in-
come attributable to the ground at $2,420.00 a year. 
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Q. Let me stop you there, Mr. Parli, and ask you why 
you used 6 per cent as the breaking point. Why is 6 per 
cent, in your opinion, the figure which would determine 
whether or not there is a suitable yield or not? 
A. Well, 6 per cent is generally considered as a fair re-
turn on the ground. On practically all land, a 6 per cent 
return is figured as a fair return on the ground, and on 
improvements we figure anything from 8 to 10 per cent as a 
fair return on improvements. That seems to be much more 
speculative than the ground, so 6 pe·r cent is generally con-
sidered, to the best of my knowledge, as a fair return on land, 
and that return amounts to $2,420.00 a year, or $59.00 more 
than the total net income which I have figured. Therefore, 
this is one method I used to prove that the improvements 
had reached the end of their economic life. The buildings 
have reached the end of their economic life and should be 
demolished. 
Now, another approach that I have used to likewise prove 
tl1at these buildings have reached the end of their economic 
life-I have taken the improvements, the grill which contains 
14,900 square feet, plus or minus. These buildings a·re of 
such a nature that it is not easy to calculate the exact number 
of square feet because of the roof lines and the numerous 
breaks in them, but I believe 14,900 as a fair 
page 160 ~ fair figure on the grill, cubic footwise. I have 
given that a replacement cost, new, of 86¢ per 
cubic foot, or a replacement cost value of $11,920.00. 
I have depreciated the grill 50 per cent, leaving me a de-
preciated value for the grill of $5,860.00. 
On the house, which contains 23,250 cubic feet, I have 
figured that at 85¢ per cubic foot. I think it can be repro-
duced a little less per cubic foot. First of all, it's a larger 
building, and the rate should drop slightly, and my replace-
ment cost on the house is $18,450.00 and there again I have 
taken depreciation of 50 per cent, coming out with a de-
preciated value of the house of $8,720.00. 
Tl1ere is an old garage, which I have given arbitrarily 
a value-depreciated value-of $350.00, giving me a total 
value of the improvements of $15,035.00, say $15,000.00. On 
an investment of $15,000.00 in improvements-or certainly on j these type of improvements, which are admittedly very run down-you would expect a minimum return of at least 10 per cent on this type of improvements, so that requires a return 
" / of $1,500.00 per year, and from my income approach I only 
\/ had a value, a total income, of $2,365.00, and if you take 
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off 10 per cent for your improvements, it only leaves $865.00 
a year for a residual value on your land or a basis for figur-
ing the residual value on your land, or $865.00. 
Now, if we take and assume again a land value of two 
dollars and a half per square foot, or $40,405.00, 
page 161 ~ this $865.00 that is left over after you take your 
10 per cent return on your buildings, this $865.00 
left over on the net income is only slightly over 2 per cent. 
It gives you a return on the ground of only slightly over 2 
per cent, which obviously is insufficient. 
If you reduce the ground value to $2.00 per square foot, 
or $32,324.00, the return on the ground jumps to 2. 7 per 
cent, which there, again, is obviously insufficient. 
Then I went on and said, if the ground is worth $2.50 a 
square foot-which I believe it is-or $40,405.00, it should 
return 6 per cent on this investment, or $2,424.00 a year, 
and if the buildings are worth $15,000.00, they should return 
a minimum of 10 per cent, or $1,500.00 per year. So this re-
quires a total net income after depreciation. In other words, 
if you give these buildings a $15,000.00 value, you do have 
to take off something in your income approach for deprecia-
tion. It requires a net income after depreciation of $3,924.00 
a year. 
/ To do this, the rent would have to be increased from my 
v fair estimated rental value of $3,600.00 a year before ex-
penses to $5,484.00, or approximately $520.00 a month, and 
I concluded that $520.00 per month is conside-rably more than 
this property is capable of producing in its present condi-
tion. 
To get back, then, to the first sheet, which is my replace-
ment cost approach, I have had to use a residual land value, 
and for this to work, if you are going to give the 
page 162 ~ improvements anything, the land has to be re-
duced to about a dollar and fifty cents per square 
foot, and I have concluded that that is not realistic, that the 
ground is actually worth more than $1.57, so my replacement 
cost approach to value carries very little weight. 
Q. And for this reason, you have turned to the market 
value approach? 
A. I have turned pretty much to the market data approach 
to arrive at what I consider a fair value on this ground. 
Q. Well, Mr. Parli, is it fair to say that the property, with 
land and improvements, can only have one total value and 
that is what a buyer not compelled to buy would pay to 
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a seller not compelled to sell in cash for the whole property 
as it stood? 
A. That is right. 
Q. And this can be allocable to part land and part build-
ings or all land; is that right?· 
A. That is right, and that is, as I pointed out or tried to 
show, if you take the buildings and give them, we '11 say 
$15,000.00, then the ground drops back the whole package, 
and that is what we are appraising, the whole package. In 
Afhe whole package, the ground drops back to $1.58 in value, 
V which I don't think is realistic. 
Q. All right, sir, will you describe what information you 
obtained from a market data approach 7 
A. Well, I have checked numerous values in 
63 ~ that area along Lee Highway. 
Skeens: Just a moment. May ,it please the Court, 
I ha-v e been listening here patiently, but I have to object 
at this point, and I move all this testimony be stricken on the 
ground that this information is totally irrelevant. It is not 
terial for consideration here. This is not rental income 
oducing property, and now the witness has just explained 
why he can't use this approach, and if he- can't use it, why 
is he telling us about it in the first place, and I don't think 
it means a darn thing and it should be all stricken from the 
evidence in the case. 
The Court: Well h ·rial art of his t,.,.,..9-.,-n-,o, .. ,.,."T? 
e Commiss10n 1s con rne 
he puts on this Ian an m mg as 1s final valuation. He 
does so as an expert. He is now telling the reasons why he 
did it-which may be absurd. It may be perfectly sound-
it may be absurd-but he gives the ·Commission some idea 
of the basis upon which he reached that final figure which he 
has told them is the rig-ht figure and the one they ought to 
accept. Now, if you think that the grounds that he gives 
are rediculoirs-he is telling you about them-gives you 
something to argue about, it seems to me-you can say to 
!~t:~e::ss:ai: ::s ,:;u::; ::a:::u::t~:::f and isn't that 
VJ.' income approach is not a proper ba 
page 164 ~ this property and we can stop r 
mean, I don't need those· figure 
and neither do the Commissioners, I am sm 
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willing to stipulate that isn't a good approach and neither 
is the replacement cost approach. 
The Court: Objection is overruled. As I understand, he 
is using that to show he tested it that way, and he tested 
it 3 different ways and finally came up with what he thinks 
is the figure, taking all these things into consideration. 
Mr. Skeens: I make a further objection for the record V Your Honor. I think the authorities, especially Nichols, 
says that that evidence is not even admissible if it is not a 
proper approach, if it is not rental income producing prop-
erty, and if there is no foundation laid that that is that type 
of property, you can't even offer evidence on that basis, 
and the witness is coming in here laying out all the evidence 
and then concluding that you can't use this and then draw-
ing the inference from that that this property is wortl1 
less because he couldn't use that formula. 
Mr. Russell: If I may reply, I don't think he is trying 
to value the property by either of these 2 approaches. He 
W is trying to show why these approaches wouldn't work in order to justify what he is trying to say next, namely, that t e market val roach i lie le 01 e. w1 ness s on y testimony is the figure-that is a -but if he 
just gets up and says, I think the property is worth X dollars, 
and sits down, nobody is likely to understand 
page 165 ~ or to pay much attention to it. 
The Court: Objection is overruled. 
By Mr. Russell: 
Q. ,vm you go ahead, sir, on tlie basis of market data? 
A. I have checked a number of sales in the area up and 
down Lee Highway, and there are several on which in check-
ing them I discounted them to a certain extent or felt that 
they weren't entirely necessarily reflecting the value of the 
subject property. 
However, here are the properties I considered: The 
Glebe-Lee Corporaiton paid $2.00 per square foot for 37,742 
square feet almost directly across from the subject prop-
erty. 
Safeway paid $2.45 per square foot-this is down Cherry-
dale-for 6,645 square feet. This was to add to their already 
accummulated site in that area, and here's a sale of Safe-
way-the big Safeway lot in Cherrydale-Safeway paid 87 
1/2¢ for that per square foot for 85,864 square feet. Ad-
. °',._ittedly, this is a large tract of ground. It had 152 feet of 
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frontage and 573 feet of depth, which is entirely excessive 
as far as figuring square foot rates are concerned. 
Q. Excessive depth f 
A. Yes, excessive in depth. This sale was in September 
of '54, and I have said, assuming the rear 400 of this 573 
foot tract-assuming the rear 400 feet of this property, or 
60,800 square feet, to have a value of only 25¢ 
page 166 ~ per square foot, gives a. figure of $2.45 per square 
foot for the frontage of a frontage of 152 feet, 
by depth of 183 feet, ·which is a nice triangular-would be a 
nice triangular tract. That works out to ·$2.45. 
Now, whether the 25¢ per square foot figure on the back 
400 feet is fair and reasonable, I can't say,· but it seemed 
like it was a fair figure to me. 
Peoples Drug purchased 29,820 square feet of ground on 
the northeast corner of Glebe and Albemarle, directly across 
the street from this, for $100,000.00 or approximately $3.35 a 
square foot in December of '55. This, likewise, is a nice, 
rectangular site, having a much better elevation on the high-
way than the subject property. It was 153 feet of frontage 
and 152 feet of depth along Alebmarle Street. 
This $3.35 a square foot, in my opinion, reflects the pur-
chase of this property in December of '55 by Peoples re-
flects a value after the taking more so than before the taking 
because I am sure Peoples were cognizant of the fact the 
highway was going to be widened, and I am sure they were 
much more interested in this property in this particular site 
because of the fact that the highway was going to be widened. 
As to Sitkin down in Cherrydale, there just happens to be 
some new stores completed on this particular prope·rty. 
It's on the northeast corner of Lee Highway and Pollard· 
Street. Sitkin paid $1.75 a square foot for 16,936 square 
feet. 
page 167 ~ I have another-Glebe-Lee-across the street. 
With regard to Glebe-Lee across the street, there 
were 2 transactions over there. I cited one. 
The other one fig·ures at about $2.15 a square foot for 57,-
011 square feet directly a.cross. 
Q. That Glebe-Lee property across the street, is that the 
property of Mr. Pa.rli that was all vacant to begin with? 
A. That is -right-still vacant. 
Q. And a certain amount of fill was necessary there, wasn't 
it? 
A. Yes, it's been filled during the course of the last 2 
years. 
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Q. There was a continuation of the same swale or gully 
this was in. 
A. Very much so, and that, incidentally, is literally 
bounded by 4 streets, in other words, Lee Highway, Glebe 
Road, I believe it is 21st Street, and I don't think it's Albe-
marle-mayble it's Albemarle going through there. With-
out looking at the plat, I am not sure, but it's literally 
bounded by 4 streets. 
Q. Just for my information-that is something which has 
been mentioned in testimony before, and it's not too relevant 
here-but do you think it adds or detracts? 
A. I think probably for the type of use that is proposed 
there that it adds value-ce·rtainly from the parking stand-
point it facilitates developing your parking. I 
page 168 ~ know, from an architectural standpoint, it would 
be much easier to develop the parking on that 
lot if you have access from 4 sides than if you only have 
access, we'll say, from 1 or 2 sides. It makes it much more 
accessible and easier to use. 
Based on those sales, I am of the opinion that $2.50 per 
square foot, or $40,405.00, is, or was, a fair market value 
for this property prior to the taking. 
Q. Forty thousand four hundred and five dollars t 
A. That is based on 16,168 square feet at two dollars 
and a half a square foot-the 16,162 square feet at two 
dollars and one-half. 
Q. Have you had an opportunity to evaluate the property 
after the taking Y 
A. Yes. 
Q. Is there any significant change, in your opinion, in the 
value of the residue after the taking! 
A. Yes, I think there is, and I have given a value of $3.25 
per square foot for the ground after the taking. 
Q. What is your basis for that? 
A. An increase in value to the property attributable to the 
improvements, enhancement of the property. There's been 
a curb, gutters and sidewalk installed. The storm water 
drainage has been adequately provided for. The property 
is much mo·re desirable now that Lee Highway is improved, 
has a higher elevation and carries more traffic, with the 
bottlenecks at Glebe Road eliminated, and the 
page 169 ~ softening of the curve at Albemarle Street. In 
other words, there was a very sharp corner there 
as you come down-a pretty acute corner there-and that's 
been softened by a radius in that. I have gone down Albe-
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marle Street on-I'd say I go down it a couple of :times a 
month now, and prior to the improvement of Lee Highway in 
there, I don't know as I was ever on Albemarle Street. It 
was literally a very, very secondary street. Now it doesn't 
go any place; it just goes one block, but even so, it's now 
become much more important than it was before. It's en-
tirely different than, you might say, the corner up where 
the Old Dominion Bank is where you have got Old Dominion, 
that being the corner where you have got Old Dominion 
Drive carrying a heavy volume of traffic and Lee Highway 
carrying a heavy volume of traffic. That is really an im-
portant corner, but this, it's really just, you might say, 
it's a service street because it carries no appeciable amount 
of traffic. 
Q. Now, do you feel that the appearance of the potential 
development of the property would have a better appearance 
by reason of this construction? 
A. Very definitely. 
Q. Vlhat do you think is the highest and best use available 
to this property now under the conditions now prevailing 
since the widening of the highway f 
A. I think a filling station-gasoline filling station-is 
probably the highest and ·best use. First of all, 
page 170 ~ this ground has a very, very bad shape. I took 
the plat I believe that was introduced yesterday 
or a plat of the ground and worked around with it on the 
drafting board a little bit to see what kind of a building 
I could put on it, and it is not an easy lot to work with. 
It's a very bad shaped lot for an office building· type of use 
or a store building type of use. If it were rectangular like 
the Peoples Drug site that I cited across the street or other 
sites that have been menioned here, it would he much more 
flexible, but the shape of the lot is such that it is very difficult 
to develop. 
However, I do think a gasoline filling station in there 
is good-it has sufficient depth. It has good frontage. It 
is a corner. I think a gas91ine filling station is the best use 
you could put to this property, in my opinion. 
Q. Do you believe that a filling station rates would be paid 
for this land would exceed the rates that would be paid by 
someone who intended to erect a building? 
A. Yes, I do. 
Q. Do you have any information on comparable sales of 
filling station sites that would give us a clue to this? · 
"-, 
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A. Yes. I appraised for one company that's been very 
active in this area. I will cite an ·example: 
Around the corner on Gelbe Road-it's 2243 North Glebe-
it 's just directly north of the post office, Glebe at Lee High-
way. There was option at $3.25 per square foot 
page 171 ~ for 21,130 square feet, with 129.82 feet of front-
~ge. It was optioned at three and one quarter 
per square foot, subject to rezoning. 
Mr. S~eens: Excuse me, Mr. witness. Your Honor, I'm 
going to interpose an objection to any testimony relating to 
gasoline stations. vVe could bring in business of any type-
buildings, restaurants, gas stations and bring in comparables 
for things all over the County. I don't think that is going 
to help the Commissioners determine the land value of this 
property, and besides, the witness has already testified-he 
says the property is now worth $3.25, and he's already 
stated the reasons why, and I don't think it's really going to 
help the Commissioners in any way to try to put a gas 
station on this property and conceive it as being there on 
March 20, 1956. That may be all fine if we are talking about 
1958, but we are 2 years back so far as this case is con-
cerned. 
Mr. Russell: If the Court please, I don't intend to ask 
this witness to go through sales right now, but sales back at 
that time. r since he said that the hi best and best 
use is a fillinO' station o 1s encum :m 
to substantiate a statemeh~ e ve some infor-
..ma.tim!_ which might help. 
W~ted the Commissioners that the highest 
and best use is the factor that they should keep in mind 
when they look at this piece of property, both before and 
after, so this is highest and best use after. ·we have had 
a lot of talk about highest and best use before. 
page 172 ~ Mr. Skeens: I'd like to interpose an additional 
objection that it would be only cumulative. We 
(
haYc direct testimony on the gas station here and wl1at 
ne~otiations had taken place and what value of it as the 
offeror had made, and I think the Commissioners are en-
titled to consider that as having a bearing on the property. 
"re don't have to speculate any further when you had direct 
testimony such as that. 
The Court: Let the Commissioners retire from the room 
for just a minute. 
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(The Commissioners retired from the courtroom at 10:35 
a. m.) 
The Court: There is no authority cited here, and I don't 
know whether there are any authorities existent on the kind 
of a proposition we have here. The arguments that Mr. 
Skeens makes in regard to the relevancy of this testimony 
in the case he is talking about appeared to me would apply-
I am not sure this is the same as if it applies in the same 
category as the previous objection made. I don't know 
whether you all made any study of the admissibility of this 
evidence or not. It's new to me, and I don't ever remember 
seeing, Mr. Russell, this done before. 
In order to save time, it all strikes me to be certainly 
irrelevant-bound to be irrelevant-because this man took it 
into consideration in order to arrive at his conclusion, so 
whether it was relevant to the subj,ect or not, it is relevant 
to his opinion-it is bound to be-it can't be anything else, 
because it is part of his opinion. It might have 
page 173 ~ been totally irrelevant to the subject of value, but 
it is still relevant to his opinion. 
I am going to overrule the objection. It is somewhat in 
the nature of a ruling of expediency to get this thing alo~g, 
and I am willing, if it becomes necessary-Mr. Russell is the 
one who is taking the risk-to have an argument on this 
whole subject after the Commission returns to the hearing. 
While he is the one that took the risk, if he wants to do this 
thing over twice-and I suppose he studied his case before he 
started-I am going to let him do it. 
The objection is overruled. 
Mr. Russell: We '11 take a recess for 5 minutes. 
( 5 minute recess) ( Commissioners return). 
By Mr. Russell: 
Q. Mr. Parli, have you any examples of compa-rable filling 
station sales in Arlington County shortly after the takingT 
A. Yes, I have two. Gulf Oil is one station that was pur-
chased in '56-30,861 square feet on the southeast corner 
of Wilson Boulevard and Ross Street down here in ( Com-
monian?) Village. They paid $100,000.00 for it. It works 
out, I believe, about three and one-quarter or three per 
square foot. 
Tidewater in '56 purchased 34,848 square feet on the south-
west corner of Lee Highway and Illinois Street. Tidewater 
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has a station going up under construction there 
page 174 ~ that was held up a little bit, I think for a use 
permit. They paid $63,000.00 for that, which is 
a little less than $2.00 per square foot. However, that ground 
·had some excess depth, and the ref ore I think you have to 
appreciate the ground, had they be-en able to buy this, it 
would be needed they would be willing to pay probably the 
same money for . somewh~t less ground-approximately the 
same amount of money for less ground. 
Mr. Russell: I have no further questions. 
CROSS EXAMINATION. 
By Mr. Skeens : 
Q. Mr. Parli, would you please give us again the location 
of your comparables on values here? Not the gas station. 
A. Not these gas stations? 
Q. No. 
A. Well, let's see. I used the Glebe-Lee Corporation di-
rectly across the street. 
I used Safeway in Cherrydale. 
Q. How far is that from the Ryan property? 
A. It's perhaps a half mile, but the reason why I felt 
that it was reflected value is because it fronts on Lee High-
way and carries about the same amount of traffic, and let me 
say this : It is impossible, under the most favorable cir-
cumstances, to get comparables-identical comparables. 
The Court: Mr. Parli, I think we '11 get along lots faster 
if you just answer his questions . 
• • • • • 
page 182 ~ 
• • • • • 
WILLIAM P. PARRAMORE 
was called as a witness for the defendants, and having been 
previously duly sworn, was examined and testified as fol-
lows: 
• • • • • 
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• • • • • 
Q. '1Vhat would you say, in the light of your experience in 
having looked at the property, the whole value of the prop-
erty was before the State ever came along! 
A. Well, now, I am not figuring-I am not including the 
value of it as a going business in this value. I 
page 191 r figure the value of the ground and the improve-
ments thereon was $85,545.00. 
Q. Y.es, and figures have been supplied to you as to the 
going value of the business t 
A. ·what's that? 
Q. Figures have been supplied to you. 
A. Oh, yes. 
Q. As to the going value of the business. 
A. Going value of the business-
Mr. Russell (interposing) : Just a moment, I would ob-
ject to any testimony as to that figure, and I would also ob-
ject to any appraisal testimony that was based on it. 
The Witness : This is not based on the value of the 
grounds and improvements-is not based on the value. 
Mr. Russell: I am not going to object to appraisal, but I 
will object to the figure of the going value of the business. 
Mr. Skeens: I believe I will bring in an expert business 
broker who will testify as to the going value of the business, 
and Mr. Parramore will testify that that had an effect on 
the actual value of the whole property before the taking. 
That is a considerable factor in determining its whole value, 
assuming that that figure is correct, and I intend to supply 
the necessary evidence to fill in the fact of the going value 
of the business with another competent witness. 
page 192 r Mr. Russell: Then, Your Honor, we will go 
back to our start. I'd like to be heard on that 
out of the hearing of the Commissioners, and perhaps it 
might save time if we did it before this witness is produced, 
because I think that any testimony as to the going value of 
the business is objectionable, and if Mr. Parramore 's ap-
praisal is partly built on that figure, then his appraisal, too, 
is objectionable. 
The Witness: My appraisal on the value of the ground 
and improv-ements thereon is not based on the going value 
of the business. 
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Mr. Russell: I understood Mr. Skeens to say that it 
was. 
Mr. Skeens: He has 2 considering factors, one with it 
and one without, and in the event the Court would exclude 
that figure. 
Mr. Russell: If Your Honor wants this to be heard on 
the point of the going value, I'd like to argue that point 
for the record. 
The Court: ·wen, in view of what he just said, I don't 
understand the necessity for it. He says it is not a part 
of the considerations by which he arrives at the value he's 
just given. If he's going to give another value in which 
it does become a part, then, of course, the Court will have 
to hear your argument. 
Now, are you going to ask him for another 
page 193 ~ value with this as a part of the consideration 1 
Mr. Skeens: Yes, sir. 
The Court: All right, we will ask the Commissioners to 
retire. 
(At 11 :15 A. M. the Commissioners left the courtroom.) 
Mr. Skeens: Briefly, for the record, Your Honor, the 
position of the defendant on the question of a business on 
the property-I believe it is well established not only in 
Virginia but throughout the country and by all the authorities 
that you cannot claim any damage for loss or destruction 
to a business or interruption with business and loss of profits 
or decrease in gross sales or gross receipts or anything of the 
like. 
However, we are not seeking, at this point, to say that we 
are looking for the actual $10,000.00 going value of this 
business as a loss, or destruction of the property due to the 
highway condemnation. We are merely saying that any 
improvement on the property, be it a parking lot, a building, 
a garage, or any fixture that is affixed to the land that has 
any value, according to an expert witness, be it a building 
with offices in it, or has an effect on-all has an effect on 
determining the whole value of the property. That is a 
considering factor in determining the whole value of the 
property. You cannot use it as a specific item of value, but 
you can show how it affects the value of the whole property, 
and it is admissible to show that is a value, and 
page 194 ~ if you buy a piece of property, whatever on it 
does affect its value, just as a gas station would 
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on a piece of property-you have to consider the value of 
the gas station and the business when you are selling that 
piece of property. This has been done in'e one of the com-
parisons which Mr. Parramore has just giv,en. 
He allowed a $15,000.00 figure for the improvements 
on the property and came at a valuation of roughly seven or 
eight dollars a square foot for the bear land, and I think 
that in determining value, the improvement on the property, 
whatever it may be, even if it is a tree which gives cool 
shade on the property or a fence, or anything-Nichols has 
pointed out in his chapter on determining value and improve,. 
ments on property-shows that it is an element which is 
proper for commissioners to consider in determining the 
whole value of the property. 
Now, whether the Commissioners want to accept it is 
another question, but here we are just talking about its 
admissibility and not the weight that should be given to it. 
The Court (interposing) : vYell, before-
1\fr. Skens (interposing): Now I haven't quite concluded. 
I have here Nichols on Eminent Domain in Volume 4, second, 
13.31, paragraph 1, '' Going Concern Value.'' If Your Honor 
would like, it's a paragraph and a half. I could read it 
to vour Honor. You could see it's in line with what I have 
said. 
page 195 ~ " Consideration l1as been sought of a so-called 
going concern value or going value predicated 
upon an estimate of future profits which it is thought an 
established bµsiness will produce. 
'' As in the case of value of good will, to which it is closely 
akin, if not in fact a variant thereof, it has been excluded 
as an element of damage, except where the business is such it 
is taken over by the condemnor,'' and of course, we don't 
have any evidence of that here. "In the excepted case it 
has been considered a material factor in the determination 
of the market value of the business. Now, any evidence as 
to going concern value which would influence a prospective 
purchaser of the business, both in his decision to buy and 
as to the amount which he would pay, has been held relevant 
in such case, and the productive capacity of the business, the 
records of its past earnings and expenditures, its gross in-
come and evidence of a particular method of proving going 
value which is generally used in such business may be con-
sidered. It has even been held that a business may have a 
going value though it has not produced a profit.'' · 
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The last paragraph in that section: 
'' The exclusion of such value is generally based on the 
theory that upon the taking of land only, the physical assets 
are taken by the condemnor, the going concern 
page 196 r value remaining in the owner, who is at liberty 
. to utilize such value by re-establishing his busi-
ness elsewhere.'' · 
Now, that is the authority to the contrary on that. I 
think the text clearly shows by supporting authorities that 
this evidence is material and relevant to determining the 
going value of the property-the market value of the prop-
erty. 
l\fr. Russell: ,v ould your Honor like to hear my argument 
on this? 
The Court: Yes, just a minute. Of course, the first 
thing that occurs to me about this statement that's just been 
made is I don't know when it was promulgated or crystallizetl 
into any rule of law, but I just wonder if it wasn't prior 
to the day of zoning and use permits-the idea that a man 
can establish is business at some other place of his own 
choosing after he's condemned out of one place. It's not 
as easy to accept as it might well have been, the life and 
death power that the zoning commissions hold over peoples' 
heads in the present day zoning and use permits which has 
been brought about. 
I won't say anything more about it, but it . seems to 
me that they don't have the same freedom of re-establishin fl,' 
a business under the same adventitious circumstances that 
they may have had before they were condemned out of busi-
ness. I am just wondering whether that rule is as sound as it 
· used to be, but the next thing that concerns me 
page 197 r about this thing a little bit mor•e than that is we 
are on the reversed side of the picture now, and 
:Mr. Russell put on several witnesses who went into all the 
various and sundry and diverse reasons that they may have 
had for reaching a conclusion, stating a value, and Mr. 
Skeens objected several times and I took the view then that 
there is bound to be irrelevance to their opinion if they took 
them into consideration to reach the opinion, although they 
might not be relevant to what the true value would be, and 
that if he said, three cats jumped over the fence, and that 
was one reason for reaching the value, it doesn't do the 
defendant any harm. He could get up and tell the jury 
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how redicidou.s any such valuation would be, based on any 
such reason as that, and I turn the thing around to Mr. 
Russell and I say the same thing. I know what his answer 
is going to be, but it's perfectly obvious that three cats 
jumped over a fence wasn't reasonable, but it seemed so 
obvious a going business is not a good reason for valuation, 
which I agree is true. 
The reason it isn't so obvious is because there is a little 
hit more reason for it. So now, in view of wha.t I say, will 
you explain to me what my dilemma is, why if you can do 
what he did, why can't he do what be wants to do now. 
Mr. Russell: Well, Your Honor, as I see it, the distinc-
tion is that the testimony of my witnesses brought in a 
number of factors on which they had arrived at their con-
clusions, but they only ended up by stating one 
page 198 ~ figure-one figure based on each factor, and then 
to go back of that, the figure, the factors that 
they used, would all of them have been admissible evidence 
if we had known the facts. They were talking about hypo-
theticals. They don't know exactly what this man bad rented 
his property for. They say a fair rental value of so many 
<lo1Iars, but actually, if we had known the fair rental value-
I mean the true rental-we could have brought that in be-
ca use that is admissible evidence. 
I expect that if Mr. Skeens has any evidence of rent, he 
will bring it in, and I can't object to that. 
When they were talking about comparable sales, to bolster 
their market data approach, that is all admissible-all kinds 
of authority on comparable sales, as Your Honor knows, as 
long as they are within a reasonable realm of distance and 
time, so that approach is valid, but when you 're talking 
about replacement cost, that approach bas also always been 
held to be valid. 
None of it rested on testimony, which, if testified-I 
shouldn't say testimony-none of it rested upon a hypothesis, 
which, if such testimony was made, would have been in-
admissible testimony. 
This, on the other hand, rests on going concern value, 
which is inadmissible as testimony-always has been inad-
missible-and as far as I know still is. It rests on an invalid 
leg. 
Now, as to Your Honor's mention of zoning, I 
page 199 ~ confess that I have some sympathy with that 
thought, too. The fact still remains that a going 
concern value depends so much on the judgment and skill 
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of the proprietor on an economic business cycle, that is 
pretty speculative, but I think it can also be fairly said that 
in years past a man who didn't have to worry about zoning 
and was co11ldemed out of his business location-suppose he 
was a merchant down in Richmond and had a drug store that 
he had had for many years and new the patrons and the 
locality. Well, his problem was he just couldn't find any 
land that would serve those patrons and he'd have to move 
out to "\Vesthampton to buy another store and he would have 
lost all his ancestral patrons. His problem was just as great, 
but the rule applied to him, too. All the zoning laws lmve 
done is introduce one more problem, but we have a lot of 
new problems today such as the income tax and a lot of 
other things merchants did not used to have to worry about, 
but that doesn't change the reason for the rule against the 
exclusion-the reason for the rule requiring exclusion of 
going concern value of businesses. 
Now, tl1e citation from Nichols that Mr. Skeens has re-
f erred to-in N ochols, page 270, there is a section and a 
chapter on incidental loss and good will which talks about 
the situation which arises when the condemnor takes the 
whole land where the -business ,vas. This isn't a severance 
situation that this paragraph talks about. This is where the 
condemnor moves in and takes over the building, and it is 
said: 
page 200 ~ '' Tl1e evidence of the going concern value is not 
admissible unless the condemnor takes over the 
business and runs it.'' 
,v en, that obviously isn't applicable to this case because 
we are not taking that. This is a severance situation. The 
building remains behind, and he is trying to bring in this 
evidence to show the value of the whole land and to impart 
some of its value to the little strip the Commonwealth took, 
and incidentally, I am sure to the residue-show damage to 
the residue-he will come to that later, also, later if he 
hasn't gotten to that yet, but Nichols mentions this in a 
number of different places. 
On page 76 there is a statement that seems to be right 
squarely in point, and it cites a number of Virginia cases, 
incidentally: 
'' If the owner of property uses it himself for commercial 
purposes, the amount of his profits from the business con-
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ducted upon the property depends so much upon the capital 
employed and for the skill and good management with which 
the business is conducted that it furnishes no test at all of the 
value of the property. It is, accordingly, well settled that 
evidence of the profits of a business conducted upon land· 
taken for the public use is not admissible in proceedings for 
the determination of compensation which the 
page 201 ~ owner of the land shall receive. However, evi-
dence of the character and amount of the business 
conducted upon the land may be admitted as tending to show 
one of the uses for which the land is available.'' So if he 
wants to show that this land is available for use as a tavern, 
he can do so by saying there was a successful tavern there, 
but he can't bring in evidence of his profits, his income or his 
good will to show value of land. 
Now, on page 253 of the same volume, Volume 4, Nichols, 
comes back to this situation once more: 
'' Business on land taken: An established business, or 
what is called good will, has never been held to be, by its 
property, in the constitutional sense. ,vhen a piece of real 
estate upon which an established business is carried on is 
taken for the public use, it often happens that the proprietor 
of the business is unable to secure an equally available site 
in the neighborhood. By the interruption of his business and 
removal thereof to a considerable distance away, he may 
lose the greater part of his customers and never be able to 
regain his standing in tl1e business community. If he is the 
only owner of the land taken, the jury may partly compensate 
him by giving him a liberal a.ward for the land, but if he is 
a mere tenant, especially if there is an eminent domain 
clause in his lease, he may not receive a dollar. w·hile it may 
be an added element of value to a particular 
page 202 ~ piece of land taken, a business is less tangible in 
nature and more uncertain in its vicissitudes than 
the rights which the Constitution undertakes to protect abso-
lutely. Although in some cases the destruction of an estab-
lished business works a much greater hardship than many 
judgments for which the Constitution makes compensation 
necessary, the diminution of its value is considered a vaguer 
injury than the type of taking or appropriation with which 
the Constitution deals. A business might be destroyed by the 
construction of a more popular street into which travel was 
diverted or by a change in the location of a railroad station, 
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a subway entrance, or even a transfer point for street cars, 
as well as by competition, but there would be as little claim 
in one case as in the other case. There is no difference 
when the business is destroyed by taking the land on which 
it is conducted. It is well settled that when land occupied 
for business purposes is taken by eminent domain, the owner 
or occupant is not entitled to recover compensation for the 
destruction of his business or the injury thereto by its neces-
sary removal from the established location.'' 
There are other paragraphs about the fact that temporary 
interruption of the business by reason of the construction is 
not admissible, and that loss by reason of the necessity of 
moving the business from one place to another 
page 203 ~ which was briefly touched on in this passage is 
also inadmissible. 
Mr. Skeens: May I add something further, Your Honor, 
which may further confuse the issue or it may clarify it. 
First of all, I don't think Your Honor is faced with a 
dilemma here, and this may be against me, but I think I'd 
like to clear the situation up because I have something defi-
nite in my mind-a lot more-which hasn't been develped, 
and I know Your Honor isn't aware of it, but the thing that 
I seek to do is not what Your Honor permitted Mr. Russell 
to do. 
Mr. Russell was permitted to have experts testify to 3 
different ways of determining value, and they gave evidence 
as to the 2 other ways and why they weren't using them and 
how it influenced them to use the third, as I understand it, 
and that it was permitted for them to bring in ·an the evi-
dence of the 2 other methods on why they weren't visible in 
this situation. 
That is not what I seek to do. Mr. Parramore is not going 
to testify as to why he isn't going to use the going value 
of the business. He is going to testify that he has appraised 
the value of the property at $85,000.00 and that if he were 
permitted, under the law, to reappraise the property, taking 
into consideration the going value of the business-and I 
will show that that is roughtly $9,500.00-that 
page 204 r that would influence his valuation of the whole 
property to $95,000.00, so it is a question of 
whether he is going to be permitted to say $85,000.00 without 
the going concern, or is he going to be permitted to use it in 
his evaluation of the property and sav the value of the 
whole property is $95,000.00, and that is what-
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The Court (interposing): Are you going to show it's $9,-
500.00? 
Mr. Skeens : Yes, sir, and Mr. Si tkin is an expert here in 
the courtroom who works for Albert Cohen, and I have pro-
vided a letter to Mr. Russell, who is familiar with it, that he 
has 3 comparables, comparing the business to 3 other sales in 
the area, of April 9, 1956, April 30, 1956 a.nd September 12, 
1956, and all of them within a reasonable area of the Glebe 
Road Lee Highway area, showing that comparable sales and 
a very, .very conservative estimate of the going value of this 
business would be $9,455.00, and that if Mr. Parramore is 
permitted to use that as an element of value as affecting the 
whole value .of the property, that would mean the value of 
the whole property before the taking here is $95,000.00. 
That is what .our evidence will show. 
Mr. Russell: Your Honor, Nichols has 6 Virginia cases 
on this point, which I'd be glad to produce, if need be. 
The Court: Well, to begin with, I am wondering how Mr. 
Parramore can make a differential of $10,000.00 in the value 
of this property by showing that the going busi-
page 205 ~ ness on that was $9,500.00 a year. 
Mr. Skeens: No, Your Honor, that is what the 
business would have sold for in 1956 had Mr. Ryan sold the 
property at that time. That is the going value, lock stock 
and barrel. That is what it would sell for. That is what 
going value means, according to the testimony that I expect 
to show. 
The Court: Well, even assuming $9,500.00 was the value 
of the business, I don't know how that could make a differ-
ence. I just can't see how they could possibly make a $10,-
000.00 difference in their evaluation, if anybody buys this 
property, business or no business, it seems to be unquestion-
able that they could set up on this place a business which 
would immediately be worth $9,500.00 because it would pro-
duce, according to what the figures here are on a gas station 
business, more than the $9,500.00 to anybody, and for him 
to say that $9,500.00 was what this business is worth and 
therefore it makes $10,000.00 difference in the valuation of 
this property, seems to me to have him say, if he 1doesn't 
take this business into consideration, that you ·take any 
into consideration. That is the conclusion I would come to. 
It is a statement, as you say, but, of course, I might .be wrong 
and maybe I'm not, but that would be my reaction ·to it. 
There wasn't any. justification for his differential, but it 
comes back to this: We have put this gentleman on the stand, 
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and we have admitted that he is qualified to make a valuation, 
which he now proceeds to do, and from my ex-
page 206 ~ perience I would say that there is no person 
living who can tell you all the considerations 
that they allowed or worked to produce an answer to any 
question like this. There isn't anybody living who is able to 
answer that question. There is nobody. Nobody will ever 
know all the different things that produce an answer, many 
of them unconscious. Many of them are forgotten, when they 
undertake to answer that, that may have been present when 
the answer was produced, and in the nature of things, every-
body is human and so much prejudiced, and, therefore, un-
questionably every human answer contains illegal considera-
tions, and when an expert witness is put on the stand and 
his brains are picked by cross examination, the result of it 
would be that his brains would be picked to the point where 
you got one of these illegal consideration, and then out goes 
his expert testimony. 
Now, I don't believe that is right. The objection is over-
ruled. 
Mr. Russell: I note an exception for the record. Your 
Honor, let me understand this ruling. 
Mr. Skeens: May I say this? I haven't been noting ex-
ceptions, and I presume that the exceptions are automatic, 
and if that is the case, I'd like to specifically state I except to 
all of the Court's overrulings of my objections. 
Mr. Russell : Your Honor, do I understand the Court is 
now going to n1,ll that evidence of business value 
page 207 ~ and going concern value will be admitted? 
The Court : No, I'm not going to allow him to 
testify to the elements that be took into consideration to 
reach the figure that he put on whatever the value of this 
business was because obviousJy it's going to be in the nature 
of hearsay testimony, but I wiH allow him to testify what he 
thinks the value of this property was on such and such a 
date, and then I will allow him to testify that the elements 
that he took into consideration was the going business, if . 
that is one of them he took into consideration, and if you 
want me to, thereafter, I will later instruct the jury that he 
was in error in law in taking that into consideration. 
Mr. Russell: Your Honor, will he be permitted to men-
tion a figure? 
The Court: Yes. 
Mr. Skeens: Well, I'd like to know now before I produce 
this testimony whether or not Your Honor is going to instruct 
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the Commissioners that that was an error in law to take that 
into consideration. 
The Court : Yes, sir, I am. 
Mr. Skeens: Since that is your ruling, Your Honor, I will 
take an exception to that and we will proceed without that 
evidence. 
The Court: All right. 
Mr. Skeens: And in order to clear this situation up, I 
do have Mr. Sitkin here. 
page 208 ~ I'd like to raise another point which will come 
into my case; in view of this ruling, the land 
owners are going to make a contention that-and the evi-
dence will show-he was operating a business on this prop-
erty and he had a parking lot of thirty some cars, which has 
been reduced to 4 or 5, and because of the condemnation the 
business has been absolutely destroyed and it is just impossi-
ble to operate, and we can show by a declining business a 
continual dropping off from the time the State came in, the 
reduction in parking on bis own property, the dividing 
highway-all forced him to close down his business about 
July of 1957-was compelled to close out and sell his ma-
terial, and that was all caused by the State and this is the 
damage that we are going to claim, over and above the de-
preciation in the value of the residue, and I make a tender 
that that will be our evidence in this case. 
I'd like a. ruling on it, Your Honor, as to wbether Your 
Honor will permit that. I will say that I have thoroughly 
researched the question as to whether or not tl1e business 
loss is a. proper item of damage in the Commonwealth of 
Virginia, and I can truthfullv say that there isn't a single 
case that specifically has decided that question in any written 
opinion that I was able to find. 
The closest thing to it evolves around a taking by the State 
of Virginia of a ferry boat service in the lower 
page 209 ~ portion of Virginia, and in that situation there 
the party was paid for the use of the ferry boats, 
and tl1eref ore they were not allowed to claim as any damage 
any loss of business or interruption of business, which I say 
is a case that is not applicable to the precise facts wl1ic.b I 
intend to show, and it is my contention that there is a deci-
sion here that Your Honor is now called upon to make and 
that decision pertains to whether or not we will he allowed 
to proclure that evidence in this case to show that this busi-
ness has been destroyed by the elevation of the highway and 
the older factors that I pointed out and that we are claiming 
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as a damage the value of what the business would have sold 
for on March 20, 1956, which is $9,455.00, and it will be 
established by an expert witness with 3 comparable sales 
which I have already stated. 
The Court: I would be forced to rule-I suppose you 
object to that. 
Mr. Russell : Yes, sir. 
The Court: I would be forced to rule it out, and you note 
the exception. 
:Mr. Skeens: Is that Your Honor's ruling nowt 
The Court: Yes, sir. 
:Mr. Skeens: It will save me the time of tendering that 
and my statement as proffer of that evidence. 
The Court: Then it is assumed that you offer Mr. Sitkin, 
and you say he would testify to that f 
Mr. Skeens: . Yes, sir. 
page 210 h The Court: And you would object, and the 
Court sustains the objection and that is the ruling 
of the Court. 
Mr. Skeens: I have provided Mr. Russell with the sub-
stance of Mr. Sitkin 's testimony, and I have just read into 
the record the 3 comparable sales of the going value being 
$9,450.00, and I also have provided Mr. Russell with evi-
dence that I had to show a decline in the business, commenc-
ing when the work started out there, and of course the evi-
dence is already here before us as to the other damage on 
the property. 
The Court: All rig11t. 
:Mr. Skeens : ,v e will then proceed. 
The Court: You note an exception? 
Mr. Skeens : Yes. ,v e will proceed in the presence of 
the Commissioners and Mr. Parramore will testify to the 
value of the property as $85,000.00 and there will be no 
further mention 9f going value of the business. 
The Court: All right. Call them in . 
• • • • • 
page 229} 
• • • • • 
Q. Now, Mr. Parramore, you have appraised this property 
at different values at other times, have you not! 
A. This property Y 
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Q. Yes, sir. 
A. Not that I recall, no. 
Q. Did you not put a value on it in 1957 at three dollars 
and a half a square footf 
Mr. Skeens: Now, just a moment, I object to anything 
in 1957. I think the question is improper. 
The Court: Objection is overruled. I think that there 
is a difference in time, all right, but I think this is a pertinent 
question on cross examination. 
The Witness: I think that you will find that I made-
possibly made-such an appraisal in the matter of getting 
together-
Mr. Skeens (interposing): Just a moment, Mr, 
page 230 } Witness, I think I'd like to have the Commission-
ers excluded for this answer because I want a 
running objection to this entire line of questions, and I think 
a foundation should be laid for the question, at least it 
should be shown to the Court before an answer is required. 
I could say to any expert witness, didn't you appraise 
this property in 1957 at $2.00 a foot 7 
The Court: I don't object to you having a running ob-
jection. I understand that your objection runs to all of this 
line of testimony. 
Mr. Skeens: Concerning any without a foundation being 
laid for the question that Mr. Parramore made any such 
over before he asked him the question. 
The Court: Objection is overruled. 
J\fr. Skeens: Exception. 
The Witness: I'd like to answer one question. 
The Court : The only question asked is, didn't you in 1957 
put a valuation of what, $3.50 a fooU 
The Witness: For what purpose do you ask that question T 
Mr. Russell: For any purpose. 
The Witness : Well, for assessment value I would say yes, 
because we had had our assessment values below what we 
thought was top sale value-I did. That would be very 
true. 
Bv Mr. Russell: 
"'Q. Now, leaving that for a moment-
Mr. Skeens (interposing}: Your Honor, I think 
page 231 } that the question and the answer should be 
stricken because it clearly is inadmissible evi-
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dence, and I think the Court has already ruled on the tax 
assessments in one instance in this trial, and that was the 
reason w by I asked the Commissioners be excluded. 
The Court: Well, Mr. Russell is not claiming that the 
assessed value isn't the correct value. He is cross examining 
this witness obviously for the purpose of showing incon-
sistent statements. You can argue about that later. 
The objection is overruled. 
Mr. Skeens: May I be heard. I know what his foundation 
is, and I ask that the Commissioners he excluded. 
The Court: As to the next question, you mean? 
Mr. Skeens : Yes, sir. 
The Court : Let the Commissioners go. 
M.r. Russell: I have no objection to that. 
(At this point the Commissioners left the courtroom.) 
Mr. Skeens: Now, may it please the Court, prior to the 
institution of suit in this case as counsel for the landowners, 
I had prepared a. brochure and an offer of settlement in this 
case for a certain sum, and in preparing the brochure I gave 
information to Mr. Russell for purposes of settlement what 
we would accept in the way of settling this case. ,v e would 
accept a certain sum of money and we submitted for pur-
poses of settlement and under assessment valuation of 
the property by Mr. Parramore which shows a lesser amount 
than what he is testifying now. 
page 232 ~ The letter was written to me at my direction 
and it came to me on my instructions I was pr0-
paring a brochure to be submitted to my opponent for pur-
poses of settlement, and that to make it as low as possible 
is appealing, so we could settle this case. 
Now, the setup I have concerning Mr. Parramore shows 
a value of $3.50. Now, there is no time of taking concerning 
this at that time. vVe didn't decided that. That was as of 
March 20, 1956 or July, 1957 or October, '55 when the 
State filed its first certificate of title, and in that letter it 
indicates that a figure of $3.50 a foot, which was part of mv 
brochure and offer of settlement. ~ 
Now Mr. Russell seems to use that figure against this 
witness in saying he is making an inconsistent statement in 
appraising the property, and I think it is improper because 
it was submitted to Mr. Russell as part of an offer for settle-
ment. 
The Court: V/ e are not asking you anything right now. 
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The \Vitness: Excuse me-
The Court: Keep quiet for a little while. 
Mr. Russell: If the Court please, what Mr. Skeens says 
is true. He submitted a brochure to us, and I don't recall 
that it contained an offer of settlement. In fact, I am pretty 
sure it didn't, but what he did was present to us a very 
impressive documentation of his claim. In fact, it was 
labelled '' Proof of Claim,'' and it had in it letters 
page 233 r from Mr. Sitkin, Parramore and Kelly other 
things backing up the items of damage he was 
claiming for his client, and Mr. Parramore's letter is what I 
have here, and it says: 
'' I have made a review of the Ryan property and value of 
the taking as follows: 
And then there follow all the figures which he's testified 
to here today, or except those which the Court excluded-
all the same-no change-but this one item of $3.50 a foot 
has gone up to $4.00 a foot between the writing of this letter 
and today. 
Now, I think that settlement negotiation has to do with 
the offers of settlement which counsel make between each 
other-how much he will take to settle his case-how much I 
will offer to settle it, and I think all those should be in-
cluded. 
This was a bit of supporting information which did not 
accompany an offer of settlement, and it's true we discussed 
it in the course of negotiations between counsel, but I don't 
think it can fairly be characterized as settlement inf orma-
tion, and it certainly is a prior inconsistent statement by 
this witness that goes to his testimony that I think the Com-
misRioners should know about. 
The Court : Let me see the letter, will you? 
l\fr. Russell: That is the letter Skeens furnished us. 
(Discussion off the record between Mr. Skeens and the wit-
ness). 
page 234 r The Court: I think the objection will have to 
be overruled. 
Mr. Russell: Your Honor, while we are on· the subject-
Mr. Skeens (interposing): I'd like to state further for the 
record that I take exception to that point, and I'd like to 
develop this evidence or if Mr. Russell will stipulate that we 
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had arranged a settlement conference at Mr. Russell's office 
and at which Mr. :Sandridge was here present in the court-
room was there and Mr. Ross was present, Mr. Parramore 
and Mr. Kelly, M,r. Ryan, myse1f, and we all met in Mr. 
Russell's office on October the 14th-I brought over the scale 
model and we went over the whole situation in determining a 
compromise and settlement, whether there had been a 
waiver-possible waiver-of easements and compensation for 
easements, and there was no fruitful working out of a settle-
ment arrangement as a result of it and that this brochure 
that I submitted was in anticipation of that settlement meet-
ing, and I was endeavoring to get it to them before I got 
there, but all of this information so they would have been 
able to review it with the State before they come up from 
Culpepper; isn't that true, Mr. Russell! 
Mr. Russell: Yes, that is correct. 
The Court: Objection is overruled to the question. 
Mr. Skeens: Exception, Your Honor. 
The Court: All right. , 
page 235 ~ Mr. Russell : If the Court please, w bile we 
are still in the absence of the Commissioners, I 
also wanted to ask Mr. Parramore also about his appraisal 
for tax purposes. There seems to be authority on both sides. 
I came to the conclusion it is not admissible if we try to bring 
in tax books. I subpoenaed Mr. Quick for that purpose, so 
I abandoned that as part of our case, but now I find that, to 
my surprise, I find Mr. Parramore is testifying to $4.00 a 
foot, but they said $3.50 for tax purposes, so I think to con-
tradict his testimony it should be admissible, and I would like 
to be able to ask him more about his appraisal for tax pur-
poses of this particular land. 
The Court: I thought you had already asked him. He's 
already stated that he did it, and he already stated why he 
did it. 
If there is any further development, I think he is open to 
cross examination on that. 
Mr. Skeens: I'd like to file with the Court a memorandum 
on the proposition that evidence on tax assessments is not 
admissible to show a value of real property. 
The Court: I agree with that. I don't have any ques-
tion about that. 
Mr.· Skeens : I understand the Court is now· going to per-
mit cross examination as to how-
The Court (interposing): Yes, sir. 
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Mr. Skeens (continuing): As to how he ar-
page 236 ~ rived at his computation for tax assessments Y 
The Court: Yes. 
Mr. ·Skeens: I take objection on this. I will leave a 
memorandum with the Court. 
The Court: All right. Recess for an hour. 
(Recess at 12 :30 p. m. till 1 :30 p. m. of the same day). 
( Commissioners return). 
The Court: Were you through with this witness? 
Mr. Russell: No, sir. Read back the last question. 
(Last question read). 
By Mr. Russell: 
Q. Mr. Parramore, during the lunchtime recess have you 
discussed the subject of my previous questions with Mr. 
Skeens or his associate or the Ryans Y 
A. I am afraid I will have to have that previous ques-
tion asked over because I don't remember what the ques-
tion was. 
Q. The question had relation to whether or not you had 
ever appraised this land for three dollars and a half a square 
foot. 
A. Yes, I have discussed that with my attorney. 
Q. With your attorney? 
A. With the attorney for the property owner. 
Q. Is your answer now the same answer that you were 
about to give before he objected? 
A. My answer is that I did appraise the property for 
$3.00 and a half for special purposes; that is 
page 237 ~ right. 
Q. Mr. Parramore, I show you a letter and ask 
you if you can identify that. 
A. May 21, 1958, that is right. 
Q. And you signed that T 
A. Yes, sir, that is my appraisal. 
Q. This is your appraisal given to Mr. SkeensY 
A. Given to Mr. Skeens under the te·rms a.nd conditions he 
asked for; that is right. 
Q. And you gave the land on ~ay 21, 1957 $3.50 a foot T 
A. For the purposes he wanted to use it, yes, sir. 
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Q. Otherwise, the figures you have here as to the value 
of the tavern are the same as you have today testified? 
A. That is correct. 
Q. The tavern, as depreciated, $8,780.00? 
A. That is right. 
Q. No, that depreciation, $8,780.00, less 50 per cent de-
preciation, brings it down to $4,390.007 
A. That is right. 
Q. The residence, $17,825.00, as depreciated brings it down 
to $8,910.00; is that correct? 
A. That is right. 
Q. Now, in addition to having given Mr. Skeens a figure 
of $3.50 a foot for this land in 1957, did you not also, as a 
member of the Arlington County Reassessment Board ap-
raise the properties for $3.50? 
A. Mighty well, yes, sir. Now, that Arlington 
page 238 ~ Assessment Board appraisal was made on values 
for 1955. 
Mr. Skeens: Of course, Mr. ·witness, I have an objection 
and an exception to anything on assessments, Your Honor. 
The Court: Yes, sir. 
The Witness: Nineteen fifty-five values were, of course, 
lower than were 1956, and it ,, .. as for tax purposes; that is 
correct. 
The Court: 1956 values, were they lower or higher than 
1957? 
The ,vitness: I don't think it ever gets any lower-I think 
a little higher, probably. 
By Mr. Russell: 
Q. You said they were lower in '55 than they were m 
'56. It also would be higher in '55 than in '57? 
A. That is correct. 
Q. But you appraised it for $3.50 both times. 
A. For purposes it was being used for, I did, yes. 
Q. Appraisals for tax purposes do not take into considera-
tion use, do they Y 
A. The appraisal for tax purposes was purposely to make 
a very conservative value on the property for that purpose. 
Q. As a member of the Reassessment Board, I believe you 
stated that you were directed to underappraise or to ap-
praise low? · 
A. Well, it was our understanding that we 
page 239 ~ were to appraise the values as they were of 
1955; that is right. 
w·miam D. Ryan, et al., v. F. A. Davis 103 
William P. Parramore. 
Q. ,,r as that supposed to be a fair market value Y 
A. It was conservative market value-really below the 
market value probably as much as 10 per cent. 
Q. Whose idea was it to appraise 10 per cent under market 
value! 
Mr. Skeens: I object to that, Your Honor. I don't think 
~ve need go into what the Reassessment Board's philosophy 
IS. 
The Court: I don't know-I don't know whose idea-but 
if he was acting on any instructions from anybody, I think he 
has to tell it. 
The Witness : I was working under the Chairman of., the 
Board, and we agreed that we would do well to come within 
10 or 15 per cent of the market value in any event, and if 
there was any mistake made, we would rather make it in 
favor of the property owner than to overassess him. That 
was our idea. 
• • • • • 
page 241 ~ 
• • • • • 
:Mr. Skeens: Your Honor, I object to any testimony. There 
is no evidence that this is going to be a filling station at any 
time. 
The Court: He is talking about it as a filling station 
now. 
Mr. Skeens: That was its· best use. They are trying to 
use it as evidence of value only, and we can't bring in the 
gas station on everything. 
The Court: Objection is overr~led. 
The "\Vitness: ·wen, in selling property to. a purchaser, 
the purclrnser takes into consideration all of the elements 
that he has to deal with when he buys a piece of ground, and 
that determines the value of the ground in its entirety to the 
prospective purchaser. Does that answer the question t 
By Mr. Russell: 
Q. I am not sure, sir. ·what I want to know is, in your 
opinion, if this land were improved to the condition it would 
be in for a filling station, do you feel that those drains would 
then affect it in any way! 
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A. I don't believe I was instructed to make an appraisal 
on that basis. I am supposed to take property as it is. 
Q. You did make the appraisal with the 
page 242 } thought in mind of the highest and best use of the 
land, but solely on the present use; is that cor-
rect? . 
A. I made my appraisal on the value of the ground as it is; 
that is correct, what it would bring, what is the market value 
as of the day I made the appraisal. 





By Mr. Skeens: 
Q. Mr. Parramore, a few questions relative to the letter 
that you wrote me that Mr. Russell just asked you about. 
You sent that letter to me after what instructions did I give 
youY 
A. You told me that you thought with a conservative-ultra-
conservative-appraisal that you might be able to settle the 
matter out of Court and that you would be glad if 
page 246 } I would send you such an appraisal. 
• • • • • 
page 249} 
• • • • • 
ROBERT M. SANDRIDGE, (Recalled) 
was called as a witness by counsel for the defendants, and 
having been previously duly sworn, was examined and testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Skeens : 
Q. Mr. Sandridge, you have been previously sworn in this 
case? 
A. Yes, sir. 
Q. Directing your attention to the early part of 1955, do you 
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recall an afternoon in the fall· when you went up and saw 
Mrs. Ryan about settlement of the property-about paying a 
certain amount of money? 
page 250 ~ A. I recall being there several times, but I don't 
know which specific time you are talking about. 
Q. And do you remember this occasion when she said she 
wanted a breakdown from you as to compensation and dam-
ages that you were willing to pay her? 
A. No, sir. 
Q. And after that you finally advised him to get a lawyer 
because it appeared you couldn't settle; do you ·remember 
that? 
A. No, sir, I don't. 
Mr. Skeens: Your Honor, I ask the Court to mark this 
Defendant's Exhibit Number 3 for purposes of identification. 
Mr. Russell: May I see it? 
(Mr. Skeens handed a paper to Mr. Russell.) 
(A paper was marked Defendant's Exhibit 3 for Identifica-
tion.) 
By Mr. Skeens : 
Q. Mr. Sandridge, do you recognize the handwriting on that 
paper I have shown for identification T 
A. Well, sir, the printing-
Q. I ask you, do you recognize it? 
A. Yes. 
Q. It is your printing Y 
A. (Witness nods head). 
Q. Do you recognize that as your handwriting? Your 
printing? 
A. That is my printing. 
page 251 } Q. Do you deny that you gave that to Mrs. 
Ryan at any time concerning the matter which 
we are now talking about in Court Y 
A. No, sir. 
Q. Do you notice the square footage there you indicate 
roughly as being taken T 
A. Yes, sir. 
Q. And you notice the amount there that you offered to 
pay the Ryans for damages on behalf of the State? 
A. Yes, sir. 
Q. What was that amount, sir? 
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Mr. Russell: Just a moment, Mr. Sandridge. Your Honor, 
I must object to any evidence of the Commonwealth's offer 
or any part of it. 
The Court: Let me see it just a minute. Isn't that the 
same figure you have got in here 1 
1\fr. Russell: I don't know if it is or not, sir. 
Mr. Skeens: It is not broken down, Your honor-just the 
total figures there. 
1\fr. Russell: Those have always been held inadmissible. 
Mr. Skeens: This is for the purpose of rebutting testi-
mony of 1\fr. Carroll Wright, who says no damages, when 
here's the representative-
The Court (interposing): Wait just a minute. Is the 
certificate of deposit here? 
1\fr. Skeens: Yes, Your Honor, in the consent 
page 252 ~ decree; I believe it is in blue type, and it should 
be probably the third or fourth order down. 
The Court: I still don't see the certificate of deposit here. 
Mr. Russell : No, sir, that wouldn't be there. 
The Court: Do you say that that certificate of deposit is 
inadmissible? 
Mr. Russell: Yes, sir, because that isn't an agreement at 
all. ·what we did in this case, may I say parenthetically here, 
we started off under the old statute, as Your Honor may re-
call, which did not vest title in the Commonwealth. To ac-
comodate Mr. and Mrs. Ryan, we agreed to withdraw the 
old certificate and file a new one under this new statute so 
they could draw off 90 per cent of the funds, pending litig·a-
tion, which has been done. However, they did not agree at that 
time that was the correct figure, and very expressly spelled 
that out in tl1e order that that didn't bind either party at the 
trial. I don't think that should be used against either party. 
,v e can't use it in our favor, and they can't use it against us. 
I don't see that the situation has been changed from any his-
toric situation where the condemnor makes an offer which 
the landowner doesn't want to accept; that offer can't be 
used for anybody's purpose. 
The Court: Let the Commissioners retire for. a minute. 
(At this point the Commissione1~s left the courtroom.) 
The Court: Now my present view is that this 
page 253 ~ thing that he is now being offered hasn't been in 
the offer-in-compromise, but I think the present 
feeling is that-it is purely a technical objection-the law re-
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quires them to state not by way of compromise, but requires 
them to state what they think the property is worth in de-
posits, does it noU 
Mr. Skeens: Yes, sir. 
The Court: And that deposit happens to be identical with 
this figure ; isn't that so t . 
Mr. Russell: That is all so and always has been so. 
The Court: You say you can't show that? 
Mr. Russell: No, sir, because if the deposit were ac-
cepted there as a fair account of the amount, there would be 
no condemnation suit, but since it isn't accepted, it is in the 
nature of being unacceptable, and then we go to Court be-
cause that hasn't been accepted, and it would be just as un-
fair to let them use that against us as to let us use it as evi-
dence of value against them. We can't do that. Why 
should they Y 
Mr. Skeens: If I may add to strengthen my motion, Your 
Honor, I am saying that Mr. Carroll Wright has testified as 
a witness for the government and said there were no damages, 
and here is the representative of the plaintiff who is offering 
this $20,000.00 damages. That is the only part I want. 
The Court: I think this is objectionable. I don't care if 
be did off er $99,000.00 for damages. I bring back this other 
thing where they make a deposit. This is an en-
page 254 ~ tirely different thing. It actually says they have 
to make a statement-just like a pleading they'd 
make. They claim-what iH it you claim? You make the 
claim, then say this property is worth so an so-it isn't any 
offer-in-compromise at all. 
Mr. Skeens: That is right. 
The Court: You are not making an offer-in-compromise. 
You 're asserting this property is worth so much, and that is 
what we intend to pay for it, and the statute says you have 
to do that. You have to make a deposit before you take the 
land. That is my view about it. 
Mr. Russell: In our pleadings we act almost-I shouldn't 
say as a stockholder, because we are very violently contend-
ing for a position here, but we don't set up a value in our 
pleadings. We don't say that we have offered so much when 
we filed a condemnation petition as we did in this case. We 
don't mention filing a certificate. We say we want Com-
missioners impaneled to determine what_ the figure should be. 
They can come down below our figure. We are not bound 
like we would be if we filed a motion for judgment. Truly, 
we are in a position of a defendant in a suit because money 
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is being sought from us and the defendant in the suit can file 
an answer in which he admits that a certain amount is due, 
and then he is bound by that. He's going to have to pay af 
least that much, but a condemnation suit we don't do that be-
cause the Commissioners are perfectly at liberty and often 
have brought in an award that is under the 
page 255 ~ amounts we offer. 
Mr. Skeens: I think Your Honor has stated 
the law correctly. They have made a claim this is the exact 
amount of compensation they are entitled to. 
The Court: Do we have any authorities on this Y 
Mr. Russell: Yes, sir. 
The Court: All right, let me hea-r what they are. 
Mr. Russell: It will take me a second to get them out, but 
I have them. 
The Court: Let me see what the statute is first. What is 
the particular section Y 
Mr. Russell: Thirty-three, 58 and 59 and thereafter. It's 
mentioned in Nichols-twice in Nichols. 
The Court: Wait just a minute. We will get back to that. 
(Pause). 
The Court: What does Nichols say about it Y 
Mr. Russell : Your Honor, would you pref er to see the 
book, then have me read it? It is the 2 places I have marked. 
The Court: Right here? 
Mr. Russell : Yes. 
(Mr. Russell then handed a book to the Court.) 
The Court: Where is the other? 
]\fr. Russell: The other I have marked here, Your Honor. 
The Court : Over here 7 
Mr. Russell: Yes, sir. 
page 256 ~ (Pause). 
Mr. Russell: It just mentions it very briefly 
in passing. 
(Pause). 
The Court : When was this done Y-bef ore the deposit was 
made? 
Mr. Skeens: Yes, sir. this was in fall of '55, the testimony 
indicates. 
The Court: Well, all right then, what have you got to say? 
Mr. Skeens: I'd like to state this position for the record, 
Your Honor: 
I concede that if it is an offer it is not admissible, and the 
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portion relating to the dollars per square foot is in the nature 
of offer. The position that the landowners take is that the 
offer of $9,000.00 for any and all damages to the residue is an 
admission against interest by a representative of the party, 
that they admit that they have injured these people, and hav-
ing made an admission directly to the party by a representa-
tive of the party, that that admission is against their inter-
est and it is admissible as against them. 
If they had just stated $15,330.00, I don't think I could use 
that against them and they didn't break it down. 
The Court: Well, I haven't read this statute all the way 
through, but I suppose it requires the State to attempt to 
buy the land before. 
page 257 ~ Mr. Russell: Yes, sir. 
The Court: Under those circumstances, I think 
this paper is inadmissible because obviously it was an at-
tempt to comply with a compulsory statute. That does not 
eliminate the question I had in mind, and of course I don't 
think this particularly presents the question I had in mind, 
which has to do not with tl1at but with the certificate. 
The objection to this is sustained. I don't think they are 
the same thing. I mean, if you want me to go on about the 
other, I will leave that up to you. 
Mr. Russell: Mr. Skeens wants to put in the certificate 
now. 
Mr. Skeens: I so move, Your Honor, at this time. 
The Court: I think you have got a right to put the cer-
tificate in. I think the statute makes it an absolute duty. This 
is not the same as an offer made before (reading Latin). 
This statute says that the Commissioners shall pay to the 
landowner or into the Court-33-90-or to the Clerk thereof 
for his benefit such sum as he shall estimate to be the fair 
value of the land taken and damage done. 
Mr. Skeens: Your Honor, that is a public record. 
The Court: That is a public record, and I think it is par-
ticularly-it is done particularly because of the high-handed 
manner in which the State is allowed to go upon a man's 
property before filing suit. 
So I say it is admissible. 
page 258 ~ Mr. Russell: All right, sir may I take an ex-
ception to that? 
The Court : Yes, sir. 
Mr. Skeens: I have no further questions of Mr. Sandridge. 
Does Your Honor want me to make a statement to the Com-
missioners they have deposited a certain amount? 
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The Court: The only thing I have found here is $15,335.00 
is not strictly in accordance with the statute. 
Mr. Skeens: That is the only amount that appears ~f 
record. 
The Court: The way that statute is, it breaks it into 2 
items. 
Mr. Skeens: They haven't broken it down, Your Honor. 
Mr. Russell: The certificates say "for land and any and 
all damages. '' 
The Court: Well, I don't have the certificate, do H If 
vou can find it here-I am just looking at this decree. 
" 1\fr. Russell: Well, come to think of it, I guess it was with-
drawn. The original certificate would have been withdrawn 
in order to permit us to file the new certificate for the con-
demnation of the o-wners. 
Mr. Skeens: I think, to save time, Mr. Russell could stipu-
late that that is the breakdown, Your Honor. 
The Court: Here we are right here. Here's the part of 
the decree: 
page 259 ~ '' Pursuant to Title 33 of the Code of Virginia 
as amended, the plaintiff has filed with the Clerk 
of this Court a certificate of deposit, Number .A-960, which 
has been admitted to record among the land records.'' 
I don't know. Maybe it's recorded somewhere here, but I 
don't know what it says. 
Mr. Russell: It's in the deed book. 
The Court : Well, all we've got to do it get the deed book. 
Mr. Russell: Yes, sir. I have a reference to it here some-
where. 
The Court: ·what? 
Mr. Russell: I might have a reference to that book some-
where. 
The Court: It doesn't say where it is. 
Mr. Russell: But anyway you could get the amount out of 
that decree. 
The Court: Well, now, I don't know that. It doesn't 
break it down which has been admitted to record among the 
land which certifies that the sum of $15,330.00 is the estimate 
by the plaintiff to be the fair value of the land or interest 
therein and damages, altogether, to remaining land owned by 
the defendants taken or affected by the plaintiff in the afore-
said project. 
I don't know whether we get the same thing, if this is $15,-
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330.00 which includes the land taken and the 
page 260 ~ damages thereof; if they now say the land is 
... worth so much, the difference must be damages. 
Mr. Skeens: I think that I should be permitted to have 
the representative of the plaintiff explain how the breakdown 
of $15,330.00, which I have already right here in my hand-
he says it is in his handwriting·. 
The Court: That is a different paper. 
Mr. Skeens: This one, ]\fr. Sandridge said he made this. 
The Court: That is a different paper. 
Mr. R11ssell: I don't think the statute says there must be 
a breakdown in the certificate. It says, "Amount sufficient 
to cover those must be deposited with the Clerk in lieu of 
putting up the cash, to file the certificate.'' We filed; it con-
tains no breakdown. I just don't have the total figure. 
The Court: Well, to me it would appear to be immaterial. 
Is my lo~ic correct f You deposited $15,330.00. You now 
take the witness stand and you say the property taken is worth 
so much, which is not $15,330.00, so if the property is ·worth 
Ornt mueh, the difference must be damages. That is all you 
m·p recrnired to deposit. 
l\Ir. Russell: ,vell, Your Honor, it seems to me that that 
is exactly the same as Your Honor's previous statement as 
compliance with the Directory Statute. We have got to put 
some figure down there, and if this is to be the 
page 261 ~ law-which certainly hasn't been heretofore, to 
my knowledge-it's going to be in the Common-
wealth's interest to put in awfully small certificates from 
here on because they are going to be used against us. Then 
the defendant's going to say they weren't honest. They are 
required to estimate an honest, fair value, just like anybody 
else is supposed to be-supposed to be honest to tell what 
you think it is worth, let the chips fall where t]rny will. That 
is the way I read the statute. 
The Commissioners shall pay to the landO\vner or into 
Court, or the Clerk thereof, a sum as he shall estimate. You 
estimate that; you expect llim to be honest, to be the fair 
value of the land taken and the damage done before entering 
upon the property. The certificate is $15,330.00. 
Mr. Skeens: That is the correct total, Your Honor. 
The Court: Then we go on from there. You can make 
whatever arguments you want from there. 
Now, do you want to have it stated to the jury that there 
was a $15,330.00 depo·sited which included the value of the 
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land taken and the damages therefor, or their estimate of 
that and just stop at that point T 
Mr. Russell: No, sir, because it doesn't say that there 
were any damages included. It says '' any and all damages.'' 
The Court : All right. I think the best thing to do is get 
the certificate and produce it. That is the only thing I can 
tell you to do. 
page 262 } The objection to this is sustained. I don't 
know where the certificate is, but I am sure we 
can find it. 
Mr. Russell: May I have an exception for the record as 
to the Court's ruling on the admissibility of the certificate 
Off the record. 
(Discussion off the record). 
The Court: Do you want to ask this witness any more 
questions? 
Mr. Skeens : No, sir. 
The Court: Do you want the Commission back in here? 
Mr. Skeens: Your Honor won't permit him to testify as 
to how he broke it down Y 
The Court: No, sir. 
Mr. Skeens: All right, I will have an exception to that 
ruling. 
I have no further questions of Mr. Sandridge . 
• • • • • 
page 264} 
• • • • • 
SIDNEY R. JOHNSTON, 
was called as a witness by counsel for the defendants, and 
having been first duly sworn, was examined and testified as 
follows: 
RECROSS EXAMINATION . 
• • • • 
pag,e 275} 
• • • • .. 
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By Mr. Russell: 
Q. Mr. Johnston, if I may ask you to visualize a filling sta-
tion job on this piece of property, the way it would have to 
be improved for that, would it not be possible to construct a 
filling station site here and run it off smoothly into Albemarle 
Street so there'd be no wall blocking iU Is the elevation 
such that that could be done! 
Mr. Skeens: I'm going to object to the question unless 
Mr. Russell makes the witness his own. I think it is bevond 
the scope of direct and re-direct. " 
The Court: Objection sustained. 
Mr. Russell: I was making him my own witness for that 
purpose. I will make him my own witness for that purpose. 
SIDNEY R. JOHNSTON, 
was called as a witness by counsel for the plaintiff, .and hav-
ing been previously duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION. 
The " 7itness: I built several gas stations. I have done 
the site work or the fill work for a good many gas stations, 
and I think most of them-in fact, all that I have done-have 
attempted to keep their lot or their pump area all on the 
same level, and there are lots of pretty good re.asons . for 
that. You don't want a car sitting on a drainage 
page 276 ~ line. That is my opinion. I still; don't know 
about this water running down here (indicating) . 
• • • • • 
page 281 ~ 
• • • • 
... 
WILLIAM DENNIS RYAN, 
was called as a witness in his own behalf by counsel for the 
defendants, and having been first duly sworn, was examined 
and testified as follows : 
• • • • • 
114 Supreme _Court of Appeals of Virginia 
ll' illiam Dennis Ryan. 
By Mr. Skeens: 
Q. I show you a group of photographs designated as 
page 286 ~ Ryan's Property, Albemarle Street After the 
Taking, and identified as Defendant's Exhibit 
Number 6 for purposes of identification, and I ask you, sir, 
who took those pictures f 
A. I took these pictures. 
Q. And they accurately represent the project, the work 
project, as it was going on out on the premises on Albemarle 
Street after the government had begun work on the propertyT 
A. I took these pictures during the process of the building. 
Q. While tl1e State was working on your properties f 
A. Yes. 
Q. And I ask you that same question with reference to 
Defendant's Exhibit Number 7 for purposes of identification, 
with the exception that it is concerning the Lee Highway 
property. 
A. Same pictures I took. I took these pictures, also. 
Mr. Skeens: I understand there is an objection. I offer 
these. 
The Court: Yes, let the Commissioners step out. 
(The Commissioners retired from the courtroom at this 
point, 3 :03 p.m.) 
The Court : Is this your last witness? 
Mr. Skeens: Yes, sir. 
The Court: Are you supposed to have any rebuttal there? 
Mr. Russell: No, sir. 
page 287 ~ The Court: All right, what is the objection? 
Mr. Russell: Your Honor, these pictures, one 
and all, Mr. Skeens has shown them to me before we came to 
trial-these, one and all of these, are pictures taken of the 
construction work in progress. They do not show the prop-
erty before, and they do not show the property as it now is. 
The purpose of pictures after taking really is unnecessary 
hecause we have had a view, and the Commissioners have seen 
the property as it now is, so they know what the condition is 
like after taking. 
I have no objection to the pictures before taking. Obvi-
ously the only purpose of these pictures is to make the Com-
missioners sympathetic to the hardships that the Ryans had 
to suffer during the course of ronstruction. They show a 
morass of mud when it rained. They show bulldozers parked 
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near the house. They show the disturbance of the children's 
play areas. They tend to show inconvenience and other un-
savory things that are necessary attributes of construction 
work. All of this is uncompensable. None of it would be 
proper evidence if testified to. 
It's often said a picture is worth a thousa.nd words, and 
that is exactly what this is to do. It's to allow this to come 
into the case, which Mr. Ryan couldn't testify to. There is 
nothing here that tends to show the Commissioners what they 
don't already know from their view. They see 
page 288 ~ the work and they know what must have gone on 
to do it, but it doesn't matter because that sort 
of thing is not compensable, anyway. If it was, there'd be no 
end of damages the State would have to pay on construction 
projects because everybody is annoyed when this kind of 
thing goes on. 
Mr. Skeens: Your Honor, you want to hear from me? 
Well, Your Honor, I think that this reminds me of the situa-
tion when I tried a case before J udg€ Medley on an attempted 
rape, and they brought in photographs of the defendant, 
showing the scratches he had on his back, and with a woman 
resisting him, put deep gashes in his back, and I objected, 
and the prosecutor says the picture is a thousand words in 
showing what this woman went through-and that is a crimi-
nal case-and now we are here just talking about dollars and 
cents, and I don't see anything so inflammatory when the 
person's liberty is not at stake. 
Now, as to relevancy and materiality, first of all, Mr. Ryan 
will testify that his house was damaged as a result of this 
steam shovel pounding against that wall where they are crack-
ing down or breaking that retaining wall, and that is how his 
stucco house was all cracked up, from the vibration, which I 
stated in my opening statement that shovel broke 4 times. 
Now, we are making a claim here for $4.00 a foot for ease-
ments taken. Now, these pipes and these holes dug all dem-
onstrate just what the size of easements are here 
page 289 ~ and just exactly what an easement is and what 
amount of property is being taken for purposes 
of easement. 
They don't know the size of these pipes. All they saw out 
there were 3 little catch basins. That certainly doesn't add 
up to 540 square feet, as far as I can see. 
Now, another thing, it shows also the property as it exists 
substantially today. It shows the new driveways being put 
in and it shows the fill put in and the slopes. It shows the 
116 Supreme Court of Appeals of Virginia 
W illia1n Dennis Ryan. 
water that is not being drained away, on which it is my con-
tention the water is not being taken up by the drains, that 
the government contends Mr. Sandridge says this is sup-
posed to handle all the water off of the properties, and also 
shows the condition as to the difficulty in driving on and off 
the property. It's indicated by the car that is parked there. 
I think this all demonstrates relevant material-part of 
our case-and I know that the jury should be allowed to see 
them. They certainly aren't going to prejudice anything. 
The demand is being made in dollars and cents. You cer-
tainly can't expect a decision beyond that amount. 
Now, so far as Albemarle Street is concerned, it shows the 
fact that the drain put in front of the property after the tak-
ing is not doing the job of draining off the water, as shown 
by the water that is left on the property. They put it there, 
and then they say, ''Well, there you are; you 
page 290 } should be happy it's doing the job,'' but we are 
showing that it isn't, and I think it will save us a 
lot of time and testimony and everything else as to what the 
condition of it is by just letting him view these photographs. 
And the easements in front of ·Mr. Ryan's property all show 
the size and the nature and the type of pipes that are being 
installed on the property. They still have the scale model 
here. 
This scale model looks twice as pretty or 20 times as pretty 
as the property looks, and I still brought it in because I think 
the jury is entitled to use it whatever way they can, and that 
is the reason I am bringing in the photographs, and I don't 
think he's made any claim to the jury and I think that is the 
purpose that the objection is made. 
Mr. Russell: Are you through for the moment, Mr. · 
Skeens! 
Mr. Skeens : Yes. 
Mr. Russell: Your Honor, it seems to me that this is an at-
tempt to insert into this suit a tort action. If the contractor 
who got this job from the Commonwealth beat up the property 
with a steam shovel, an action for damages lies against him, 
but it has been repeatedly held that this type of damage is not 
a part of condemnation. 
These Commissioners are here to determine 2 things : prop-
erty value before and property value after taking, and show-
ing them bloody wounds here is not g-oing to enable them to 
reach a dispassionate assessment of values at all. If they have 
any complaints as to tortious action, that is not a 
page 291 } part of any condemnation suit, and it has been re-
peatedly held that is a separate action. 
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Mr. Skeens: Your Honor, the pictures don't reflect the 
tort, if it is a tort. Mr. Ryan will testify what the shovel 
did. The picture there doesn't show it, but at any rate, the 
Commissioners are going to have to determine whether these 
buildings have any value, and we want them to know just 
how they got it in the conditions that they are in right now as 
they saw them there 2 days ago. 
The Court: Objection sustained. 
Mr. Skeens: As to all photographs T 
The Court: Yes. 
Mr. Skeens: I will have to note an exception, Your Honor. 
I am ready to have the Commissioners brought back. 
Mr. Russell: I'd like to say that the Court's ruling on 
that I suppose would go to any testimony.I would give of the 
same kind. 
The Court : Well, yes and no. I am not ruling on any 
testimony until it's offered. I don't think you can produce 
evidence to show the inconvenience is suffered from the op-
eration of and building the road itself. The road could have 
been built without widening or taking anything of his prop-
erty and he would have had the same sort of inconvenience, 
and that happens to people every day and no one can recover 
anything for that. That is just one of the common 
page 292 ~ burdens that all citizens in this Commonwealth 
have to bear. 
Bring in the Commissioners. 
Everybody has to do that. You're no different-he's no 
different from anybody else. 
• • • • • 
By Mr. Skeens: 
Q. Did you notice any change to the stucco 
page 293 ~ dwelling-the stucco on the house dwelling-be-
fore the government began work on the project 
and after they were completed T 
The Court: You mean this is what you object to? 
Mr. Russell : Yes, sir. 
The Court: Well, frankly, you will have to get the Com-
missioners to go out again-I am sorry-because I didn't 
rule on that, and I just ruled on these pictures. We will just 
have to let them out again-and let me see your authorities 
because I don't know the answer. I am sorry. 
( The Commissioners retired from the courtroom at this 
point, 3 :16 p.m.) 
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The Court: Now, it is admitted that this job was done 
by a contractor. There is no controversy about that. 
Mr. Skeens: I don't think there is any testimony on it, 
Your Honor. 
The Court: All right, then, it isn't we don't know who did 
it. ' . 
Mr. Skeens: So far, I only asked him whether any change 
resulted in the dwelling. If he says no, we don't have to go 
any further. 
The Court: You don't expect him to say no Y 
Mr. Skeens: No, I don't, but the answer should be per-
mitted at this point, anyway. Off the record. 
(Discussion off the record between Mr. Skeens and the 
witness). 
page 294 ~ Mr. Russell: Ford Nichols, page 377, Your 
Honor, referring to negligence, says: 
'' If the damage for which the recovery is sought is the re-
sult of improper, unlawful or negligent construction or main-
tenance, recovery may not be had therefor in the proceeding, 
and it is relegated in such cases to common law for damages, 
although a few cases have permitted a consideration of the 
element of factual negligence in a previously completed proj-
ect, usually in order to avoid multiplicity of the actions.'' 
I believe that I remember some Virginia cases on this. 
They speak of noise and smoke and dirt and inconvenience of 
access during-
The Court (interposing) : I don't consider those the same 
thing. They'd be temporary. "T}mt he is talking about is 
permanent. · 
You have produced evidence to show these buildings are 
obsolete and have no value relatively because this property 
is more valuable in some other way. 
The Witness : Your Honor, could I say something¥ 
The Court: No, sir. And he's admitted that that is true 
-he admitted that-but he says the reason that that is so is 
because you all injured these buildings to such an extent as 
to make them obsolete. He admitted a 50 per cent decrease 
here. He also admitted they were completely 
page 295 ~ obsolete in some statement he made here during 
the course of the trial. I don't know what this 
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item amounts to. Of course, if the jury comes to the con-
clusion that the value of this property without these build-
ings is greater than it is with them, not because they were 
injured, but because they were just completely obsolete, this 
item is not even going to be considered by them at all-
whether there is any injury or isn't any injury and whether 
it's recoverable or not-because there just wouldn't be any-
thing lost. 
I don't know what you've got there just exactly answers 
the question. The thing depends somewhat upon our consti-
tutional provisions and statutes and how they read. 
·what do you have to say about it? 
Mr. Skeens: My position is this, Your Honor. There is 
testimony in the case by an expert witness that the value of 
the residue, with the business there, the buildings thereon, 
have one value, and after the taking the same residue and 
same buildings had another value, and one of the things was 
showing the causes of the difference-what caused the build-
ings to be depreciated at 50 per cent of its original value-
The Court (interposing): You mean what he is going to 
testify now is to the effect of reducing the value 50 per cent f 
l\fr. Skeens: He is just going to talk about cracks in the 
stucco-as to what the difference in the condition 
page 296 ~ was of the building before and after-nothing 
else. 
Mr. Russell : ,v ell, he isn't going to be qualified as an ex-
pert witness as to valuation, I don't imagine, so I don't see 
how he can do that. 
Mr. Skeens: I am just going to ask him to give visual 
testimony as to what he has seen in his own property. 
Mr. Russell: You've already had an expert as to what it 
was before and after, and have done so at great length, and I 
don't see what l\f r. Ryai1 can add to that. 
It seems to me he is just going to describe an item of dam-
age that was tortiously or wrongfully inflicted-the same 
purpose as the pictures. That is the way to get the picture·s 
in visually. 
The Court: ,v en, I clon 't know whether that is true or 
not. 
Off the record discussion between Mr. Skeens and the wit-
ness). 
The Court: I am inclined to think the objection ought to 
be sustained in this. 
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:Mr. Skeens: May I read this portion from Nichols, Your 
Honor, and then Your Honor would rule. I think it might 
help. 
On Consequential Damages in paragraph 14.245, page 376 
of Volume 4. The caption is '' Tortious Injuries.'' 
'' Ordinarily allowance is made in a condemnation proceed-
ing only for damage which will ensue as a result 
page 297 r of the proper and legal construction and opera-
tion of the project and thus for the damages 
there will be inflicted as a result of necessary blasting dur-
ing the course of construction. Allowance therefor may be 
made in the condemnation proceeding.'' 
Now, there is a situation where the persons find it necessary 
to break up the ground, and they do some blasting, and in the 
course cause cracks in the building. Nichols, according to 
the authorities he cites-
The Court (interposing): Let me see that. That was the 
very thing that determined me you couldn't allow these dam-
ages because I was thinking about the damages in the one case 
of procedure and" are not intended to be any different than 
the damages in another case of procedure. 
Ordinarily, and generally speaking, it is contemplated the 
eminent domain shall be exercised by the State before the 
road is constructed, and the language where that is supposed 
to be done is that the State shall proceed by petition and the 
Court shall determine the value of the land taken and the 
damages, and, of course, damages of the kind you are talking· 
about now couldn't be ascertained in that sort of a case be-
cause nobody would contemplate them, so if you couldn't get 
them if you filed a petition first, how could you get them if 
you filed a petition afterwards. The language in the first 
case is: 
page 298 ~ "An award sets damages in any resulting, and 
the Commission shall ascertain what will be just 
compensation for the land or property or for the interest or 
estate therein proposed to be condemned for such uses and 
to award damages, if any, resulting to the adjacent or other 
property of the owner from the construction and operation 
of the highway." 
And, of course, that is a contemplative thing. It is assessed 
before the construction ever takes place, and I think the lang-
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uage in a case where you are proceeding is similar to what 
it is here-id identical. 
Mr. Skeens: W.ell, I may be wrong, but I think Mr. Rus-
sell's position is this: That hitting the shovel against the 
retaining wall was an illegal, tortious act, and since it was 
an illegal act, it is a separate action, and, therefore, ny dam-
age resulting from those blows is not admissible to show 
damages in condemnation, but I don't think that is the ques-
tion at all, sir, here. I mean those fellows were knocking 
that retaining wall apart, and they were doing it legally. We 
don't care how they did it. The fact is, in doing it, they 
caused a. tremor on the land which caused the cracking of the 
foundation of the property and the stucco on the building. 
In order for Mr. Russell's rule to apply, he has to show-or 
I, probably, in order to have an objection sustained, I would 
be attempting to show an illegal tortious act on 
page 299 ~ the property or on the adjacent property where 
the construction was being undergone. I am not 
making any such contention that it was illegal for them to 
hrcak that wall down or in the manner that they did it. All 
I am saying is that the Commissioners are entitled to know 
that the buildings did change in their condition and as to how 
it was done, or at least the construction project was the cause 
of it. 
Mr. Russell: If Your Honor reads that section on tortious 
injuries, I'd appreciate your reading the following one, which 
is headed ''Negligence.'' I think the two have to be read to-
gether. 
Mr. Skeens: That is precisely what I am talking about. 
I am not contending that they were using the shovel negli-
gently in breaking that wall. It is a big, heavy wall. You'd 
have to hit it with considerable force in order to break it up. 
The Court: ,vhere was this item about dynamiting that 
you were reading here? 
Mr. Skeens: It was under the caption of tortious-I be-
lieve it w·as 14.25. The reporter has it in the record. 
The Court: Twenty-four. ''Ordinarily allowance is made 
in a condemnation proceeding only for damage which will 
ensue as a result of the proper .and legal construction and op-
eration of the project and thus for the damages there will be 
inflicted as a result of necessary blasting during 
page 300 ~ the course of construction. Allowance the ref or 
may be made in the condemnation proceeding.'' 
That is the same section he was reading from-I mean the 
same general part. 
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"Thus, also, it is assumed that a condemnor will take such 
necessary precautions in construction of the project as to 
work a minimum of damage to the adjoining property. If a 
damage with recovery is sought is the result of improper, un-
lawful or negligent construction-" 
(Pause). 
The Court: Well, I don't think you have-maybe an un-
answered question here lies behveen these 2 things you 're 
contending for, and I don't know whether there is any answer 
for these cases or not, but what Mr. Russell says: 
"Thus, where damage is or will be inflicted as a result of 
necessary blasting or necessary anything during the course 
of construction, allowance the ref or may be made in the con-
demnation proceeding.'' 
And under there are cited the cases from Arkansas and 
Tennessee, and then it says: 
"See, however, Booth against Rome, a New York case in 
American State Reporter, 24 LRA Annotation." 
That, then, follows tl1is statement. Thus, also, it is as-
sumed we will leave out the first 2 words-leave out the 
'' thus, also'' and read it this way: 
page 301 ~ ''It is assumed that the condemnor will take 
such necessary precautions in the construction 
of the project as to work a minimum of damage to the ad-
joining property." 
Now, however, we assume that he did that or that he would 
do it. I suppose we would assume that he did do it. There-
fore, it would appear that if damage results from what hap-
pened, it resulted from necessary work and not from negli-
gent work. 
I am just working by what I consider to be the logic of the 
thing here. Or the question arises we have the cause and we 
. have the injury. Is the cause one of the necessary results of 
the ordinary, reasonable precaution that would be taken in 
the construction of this job, or is it the result of negligence. 
I don't know. There isn't evidence here to show either one-
which one do you presume resulted from negligence or it just 
resulted from doing the job. If there is a presumption that 
there was no negligence, then the logical conclusion would be, 
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until negligence appears, that it just resulted from doing the 
job. 
Objection is overruled. 
Mr. Russell: Your Honor, if tlle evidence comes in, per-
haps I can see the difficulty we have because we can't tell in 
advance how this will be interpreted, but it would seem to 
me that it would be proper at the end of the case to give an 
instruction that any damage which results from negligent, 
tortious acts is not compensable. 
page 302 ~ The Court: All right. I just want to hear 
what you are arguing about. 
Mr. Russell: I have no idea how Mr. Skeens is going to 
proceed. 
The Court : Bring in the Commissioners. 
l\fr. Skeens: Well, if Your Honor is of the view that it is 
inconsequential-
The Court: I don't know what it would amount to. That 
is a question for the jury to determine. 
• • • • • 
page 313 ~ 
• • • • • 
Q. In your opinion, do you think there is any other better 
use that you could have made of your property, in the light 
of the information you had concerning your own property 
and information given to you by your architects and Mr. 
Frederick Sherridan and others in determining what use you 
should make of your property¥ 
Mr. Russell: My objection to that is obvious. I don't 
think he is qualified as an expert as to what is the highest 
and best use. This should have been put in through Mr. Par-
ramore or some other expert relative to the best use. 
The ·witness: · Your Honor, he is asking my 
page 314 ~ opinion, isn't he ? 
The Court: He is objecting to your opinion. 
He doesn't think you are qualified to give an opinion. 
Mr. Skeens: I think a landowner is qualified to give not 
only an opinion of the value of his own property, but what 
uses he is going to make of it and whether he thinks it is the 
best use. 
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The Court: The best use means best economic use. 
Mr. Skeens: Yes, well, he says he had 14 employees in his 
restaurant. 
The Court: Objection is overruled. 
Mr. Russell: Exception. 
• • • • 
page 315 ~ 
• • • • 
By l\fr. Skeens: 
• 
• 
Q. Did there come a time, sir, when you eventually closed 
down your restaurant business¥ Did you close your restau-
rant permanently! 
A. I had to close. 
Q. Yes, and when was thaU 
A. Last year in July. 
Q. Why did you say you had to close Y 
A. The buildings and the ground was no longer-well, it 
was not what we were accustomed to. We were getting com-
plaints from the ~ustomers that if we didn't do something 
about it, we would have another suit. vVe had one suit in the 
Court here as a result. 
Q. What kind of a suit was that against you? 
A. A woman fell, and she sued me. 
Q. Would you point out on the scale model where she felH 
A. She fell out here (indicating). 
Q. And do you know approximately what was the condi-
tion of your property at that time? 
A. Well, she said she fell over, turned her 
page 316 ~ ankle, and she did not say what she fell over, and 
I was not there to see it. 
Q. ·were the easements there at that time? 
A. There was . work being done on the road. I can't say 
for sure. The dates on it are not clear, but that is one of the 
reasons that people were telling me that they were going. 
The Court: Now, Mr. Skeens, I think we had it pretty 
definite and clear that the inconvenience of a person in front 
of whose property a road is built is not recoverable against 
the State. It doesn't make any difference whether he is tak-
ing your property or just building a road on their own land 
-everybody has to go through with this-and this gentle-
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man has to suffer the same as everybody else. You can't re-
cover for that, and that is what he is talking about. 
Mr. Skeens: I also am making the proposition that it is 
admissible in evidence to show that a landowner has been 
sued as a result of a change in his property by the construc-
tion of the highway, or after the change as a result of the 
change. I am not saying it was negligence, but he is allowed 
to show on one bearing alone, and that is on the value of the 
residue after the taking, and there is authority which shows 
that a Commissioner has the right to take that into considera-
tion in determining what the value of the residue is at the 
time of the taking in March 20, 1956. 
The Court: Well, I don't think it's relevant to 
page 317 ~ just show he was sued. Everybody can be sued. 
I have been sued for two million dollars, but no-
body got any money out of me by reason of suing me. There 
is no way of stopping people from suing. Just to say he was 
sued doesn't produce any evidence. It doesn't have any 
competence. He says he doesn't know what the woman fell 
over. 
He says, '' unless she fell over a pebble.'' 
The Court: The ·objection on that-the Court rules all 
this out. 
Mr. Skeens: All right. 
The Witness: Well, I won't talk about pebbles, then, but 
the reason for my closing was the lack of business and the 
falling ceiling that took place and the cracks in the walls, in 
the ceilings as they are now and also the inability to get in 
and out without trouble-couldn't get up the rent-and this 
building here was the same way here-the same way here-
and my tenants left here because they couldn't park their 
cars, and my daughter fell down here (indicating) and my 
kids couldn't play, so we went and got another place-moved 
out of there. This building is leaking in the basement now. 
You can see the muddy water coming through the walls . 
• • • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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